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ESTABLISHING ADMINISTRATIVE CONFERENCE 

THUBSDAT, HAKCH 5,  1964 

HOUSE OF EEPRESENTATIVES, 
SUBCOMMITTEE NO. 3 or THE 

COMMITTEE ON THE JUDICIARY, 
Washington, B.C. 

The subcommittee met, pursuant to notice, at 10 a.m. in room 
346, Old House Office Building, Washington, D.C., the Honorable 
Koland V. Libonati presiding. 

Present: Messrs. Tuck, Kastenmeier, Lindsay, and Cahill. 
Also present: Herbert Fuchs, counsel; Allan Cors, associate counsel. 
Mr. LIBONATI. The meeting will come to order. 
The hearing on Senate bill 1664 is before Subcommittee No. 3, 

Judiciary Committee; also H.R. 7200 and H.K. 7201, which are com- 
panion bills. 

The Honorable Oren Harris, of Arkansas, is the author of H.R. 7200 
and H.R. 7201. 

(The bills referred to follow:) 

(S. 1864, 88th Cong.. Ist tsess.] 

AN ACT To provide for continuous Improvement of the administrative procedure of Federal 
agencies by creating an Administrative Conference of the United States, and for other 
purposes 

Be it enacted hy the Senate and House of Repre»entativeg of the United States 
of America in Congress assembled, That this Act may be cited as the "Adminis- 
trative Conference Act." 

FINDINGS AND DECLARATION OF POLICY 

SEC. 2. The Congress finds and declares that— 
(a) administration of regulatory and other statutes enacted by Congress 

in the public Interest substantially affects large numbers of private indi- 
viduals and many areas of business and e<?onomlc activity; 

(b) the protection of public and private interests requires continuing at- 
tention to the administrative procedure of Federal agencies to insure maxi- 
mum eflSciency and fairness in achieving statutory objectives; 

(c) responsibility for assuring fair and efficient administrative procedure 
is inherent in the general responsibilities of officials appointed to administer 
Federal statutes; 

(d) experience has demonstrated that cooperative effort among Federal 
officials, assisted by private citizens and others whose interest, competence, 
and objectivity enable them to make a unique contribution, can find solutions 
to complex problems and achieve substantial progress in improving the effec- 
tiveness of administrative procedure; and 

(e) it is the purpose of this Act to provide suitable arrangements through 
which Federal agencies, assisted by outside experts, may cooperatively study 
mutual problems, exchange information, and develop recommendations for 
action by proper authorities to the end that private rights may be fully 
protected and regulatory activities and other Federal responsibilities may 
be carried out expedltiously in the public interest. 

1 



Z ESTABLISHING   ADMINISTRATIVE   CONFERENCE 

DEFINITIOSS 
SEC. 3. As used in this Art— 
(a) "Administrative program" includes any Federal function which invoh'es 

protection of the public interest and the determination of rights, privileges, and 
obligations of private jtersons through rulemaking, adjudication, licensing or 
Investigation, as tho.se t^rms are used in the Administraive Procedure Act 
(5 i:.S.C. 1001-1011). 

(b) "Administrative agency" means any authority as defined by section 2(a) 
of the Administrative Procedure Act (5 T'.S.C. 1001(a)). 

(c) "Administrative procedure" means procedure u.sed in carrying out an 
administrative program and stiall he broadly coiLstrue<l to include any aspect 
of agency organization, procedure, or mnnageraent which may affect the equitable 
consideration of imblic and private interests, the fairness of agency decisions, 
the speed of agency action, and the relationship of operating methods to later 
Judicial review, but shall not be construed to include the scope of agency re- 
sponsibility as establishetl by law or matters of substantive policy committed 
by Uxw to agency di.soretion. 

ADMINISTRATIVE  CONFERE.N'CE  OF  THE   UNITED  STATES 

SKC. 4.  (a)  There is hereby established the Administrative Conference of the 
United States (Iiereinafter referred to as the "Conference"). 

(h)  Tlie Conference shall be compo.sed of— 
(1) a full-time Chairman, who shall he appointed for a flve-year term 

by the President, by and with the advice and consent of the Senate. The 
Chairman shall receive comi)ensation at the highest rate established by law 
for the chairman of an indeitendent regulatory board or commission, and 
ma.Y continue to serve until his successor has been appointed and has 
qualilied; 

(l!) the chairman of each independent regulatory board or commission 
or a person designated by such board or commission ; 

(.•?) the head of each executive department or other administrative agency 
which is designated by the President, or a person designated by such head 
of a department or agency; 

(4) when authorized by the Council, one or more appointees from any 
such board, commission, department, or agency, designated by the depart- 
ment or agency head or. in the case of a board or commission, by tlie head 
of such board or commission with the approval of the bord or commi.s.slon; 

(5) persons appointed by the President to membership upon the Council 
hereinafter established who are not otherwise members of the Conference; 
and 

(C)  other members in such number as will assure full representation of 
the viewpoints of private citizens and tlie utilization of diverse experience, 
who shall be appointed by the Chairman, with the approval of the Council, 
for terms of two years.    Members appointed by the Chairman shall be 
members of the practicing bar. scholars in the Held of administrative law 
or government, or others specially informed by knowledge and experience 
with respect to Federal administrative procedure, 

(c)  Members of the Conference other than the Chairman shall receive no 
compensation for service, but members appointed from outside the Federal Gov- 
ernment shall be allowed travel expenses, including per diem in lieu of sub- 
sistence, as authorized by law  (5 U.S.C. 73b-2)  for persons serving without 
compensation. 

DUTIES  AND  POWERS  OF  THE  CONFERENCE 

SEC. .". To carry out the jnirposes of this Act the Conference is authorized to— 
(a) study tlie efficiency, adequacy, and faimes.s of the administrative 

procedure used by administrative agencies in carrying out administrative 
programs; 

(b) make recommendations to administrative agencies, collectively or 
individually, and to the President, the Congress, or the Judicial Conference 
of the United States, as it deems appropriate; 

(c) arrange for interchange among administrative agencies of information 
potentially useful in improving administrative procedure; and 

(d) collect information and statistics from administrative agencies and 
publish such reports as it deems useful for evaluating and Improving admin- 
istrative procedure. 
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OBOANIZATION   OF   THE   CONFERENCE 

SEC. 6. (a) The membership of the Gonfpi'ence meeting in plenary session shall 
constitute the Assembly of the Conference. The Assembly shall have ultimate 
atithorlty over all activities of the Conference. Speciflcally, it shall have power 
to (1) adopt such recommendations as it deems appropriate for improving 
administrative procedure: Provided, That any member or members who disagree 
with a recommendation adopted by the Assembly shall be accorded the privilege 
of entering dis.senting opinions and alternative proposals in the record of Con- 
ference proceedings, and the opinions and proposals so entered shall accompany 
the Conference recommendation in any publication or distribution thereof; and 
(2) adopt bylaws and regulations not inconsistent with this Act for carrying out 
the functions of the Conference, including the creation of such committees as it 
deems necessary for the conduct of studies and the development of recommenda- 
tions for consideration by the Assembly. 

(b) The Conference shall include a Council composed of the Chairman of the 
Conference, who shall be the Chairman of the Council, and ten other members 
appointed by the President for three-year terms, except that the Council members 
initially appointed shall serve for one, two, or three years, as designated by the 
President, and each member may continue to serve until a successor is appointed. 
The Council shall have power to (1) determine the time and place of plenary 
sessions of the Conference and the agenda for such meetings and it shall call at 
least one plenary session each year; (2) propose bylaws and regulations, includ- 
ing rules of procedure and committee organization, for adoption by the Assembly ; 
(3) make recommendations to the Conference or its committees upon any subject 
germane to the purposes of the Conference; (4) receive and consider reports and 
recommendations of committees of the Conference and transmit them to members 
of the Conference with the views and recommendations of the Council; (5) 
designate a member of the Council to preside at meetings of the Council in the 
absence or incapacity of the Chairman and Vice Chairman; (6) designate such 
additional officers of the Conference as it may deem desirable; (7) approve or 
revise the Chairman's budgetary proposals; and (8) exercise such other powers 
as may be delegated to it by the Assembly. 

(c) The Chairman shall be the chief executive of the Conference. In that 
caijacity he shall have power to (1) make inquiries into matters he deems im- 
portant for Conference consideration, including matters proposed by iiersons 
inside or outside the Petleral Government; (2) be the official spoke.sman for the 
Conference in relations with the several branches and agencies of the Federal 
(iovemment and with intere.'sted organizations and individuals outside the 
(iovernment, including responsibility for encouraging Federal agencies to effec- 
tuate the re<-omniendations of the Conference; (3) request agency heads to 
provide information needed b.v the Conference, which information shall be 
supplied to the extent permitted by law; (4) recommend to the Council appro- 
priate subjects for action by the Conference; (5) apjKilnt, with the aiH>roval of 
the Council, members of committees authorized by the bylaws and regulations 
of the Conference; (6) prepare, for approval of the Council, estimates of the 
budgetary requirements of the Conference; (7) ai)point employes, subject to 
the <-ivil service and classification laws, define their duties and responsibilities, 
and direct and sui)ervise their activities; (8) rent office space in the District of 
Columbia; (9) provide necessar.v services for the Assembly, the Council, and 
the committees of the Conference; (10) organize and direct studies ordered by 
the Assembly or the Council, utilizing from time to time as appropriate, exi)erts 
and consultants who may be employed as authorized by section 15 of the Admin- 
istrative Exixmses Act of lfK46, as amended (3 U.S.C. 5i5a), but at rates for 
individuals not to exceed .flOO i>er diem; (11) ui>on request of the head of any 
agenc.v. furnish a.ssistance and advice on matters of administrative procedure; 
and (12) exercise such additional authority as may be delegated to him by 
tlie Coimcil or the A.ssembly. The Chairman .shall preside at meetings of the 
Council and at each plenary session of the Conference, to which he shall make 
a full report concerning the affairs of the Conferentv since the last prece<ling 
plenary session. The Chairman shall, on behalf of the Conference, transmit to 
the President and the Congress an annual reiwrt and such interim reports as 
he deems desirable; such reports shall set forth the compliance of the agencies 
with the recommendations of the Conference. 

(d) The President may designate a member of the Council as Vice Chairman, 
who shall serve as Chairman in the event of a vacancy in that office or in the 
absence or incapacity of the Chairman. 
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(e) Each member of the Conference shall participate in his individual 
capacity and not as a representative of any governmental or nongovernmental 
organization. Members of the Conference who are not regular Federal officials 
or personnel shall be special Government employees for the purposes of sections 
203, 205, 207, 208, and 209 of title 18, United States Code. 

APPBOPRIATIONB 

SEC. 7. There are hereby authorized to be appropriated such sums as may be 
necessary to accomplish the purposes of this Act. 

Passed the Senate October 30 (legislative day, October 22), 1963. 
Attest: 

FELTON M. JOHNSON, Secretary. 

IH.K. 7200. 88th Cong., let sess.l 

A BILL To provide for continuous Improvement of the administrative procedure of Federal 
agencies Dy creating an Administrative Conference of the Onlted States, and for other 
purposes 

Be it enacted 6y the Senate and House of Representatives of the United 
States of America in Congress assembled. That this Act may be cited as the 
"Administrative Conference Act". 

FINDINGS   ^ND   DECLARATION   OF  POLICY 

SEC. 2. The Congress finds and declares that— 
(a) administration of regulatory and other statutes enacted by Congress 

in the public interest substantially affects large numbers of private in- 
dividuals and many areas of business and economic activity; 

(b) the protection of public and private interests requires continuing 
attention to the administrative procedure of Federal agencies to insure 
maximum efficiency and fairness in achieving statutory objectives; 

(c) the diversity of Federal activities frequently precludes the establish- 
ment by statute of administrative procedure which would be generally suit- 
able for use by all agencies; 

(d) responsibility for assuring fair and efficient administrative procedure 
is inherent in the general responsibilities of officials appointed to administer 
Federal statutes; 

(e) experience has demonstrated that cooperative effort among Federal 
officials, assisted by private citizens and others whose interest, competence, 
and objectivity enable them to make a unique contribution, can find solu- 
tions to complex problems and achieve substantial progress in improving 
the effectiveness of administrative procedure; and 

(f) it is the purpose of this Act to provide suitable arrangements through 
which Federal agencies, assisted by outside experts, may cooperatively 
study mutual problems, exchange information, and develop recommenda- 
tions for action by proper authorities to the end that private rights may be 
fully protected and regulatory activities and other Federal responsibilities 
may be carried out expeditiously In the public interest. 

DEFINITIONS 
SEC. 3. As used In this Act— 
(a) "Administrative program" includes any Federal function which involves 

protection of the public interest and the determination of rights, privileges, and 
obligations of private persons through "mlemaking" or "adjudication" as those 
terms are defined in section 2 of the Administrative Procedure Act (5 U.S.C. 1001), 
except that it shall not include— 

(1) any function or matter specified in section 4 (1) or (2) of the Act 
except to the extent that such function or matter consists of proceedings and 
decisionmaking required to be conducted In conformity with sections 7 and 8 
of the Act or the imposition of penalties on private persons through agency 
action not subject to sections 7 and 8; or 

(2) any matter specified in section 5 (1), (3), (5), and (0) of the Act. 
(b) "Administrative agency" includes all executive departments and any other 

Federal agency, Including a constituent agency of an executive department, 
which carries out an administrative program. 
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(c) "Administrative procedure" means procedure used in carrying out an 
administrative program and sliall be broadly construed to Include any aspect 
of agency organization, procedure, or management which may affect the equitable 
consideration of public and private interests, the fairness of agency decisions, 
tlie speed of agency action, and the relationship of operating methods to later 
judicial review, but shall not be construed to include the scope of agency respon- 
sibility as established by law or matters of substantive policy committed by law 
to agency discretion. 

ADMINISTKATIVE   COXFEKENCE   OF   THE   UNITED   STATES ' 

SEC. 4. (a) There is hereby established the Administrative Conference of the 
United States (hereinafter referred to as the "Conference"). 

(b) The Conference shall be composed preponderantly of Federal officials and 
personnel, including— 

(1) a full-time Chairman, who shall be appointed for a flve-year term by 
the President, by and with the advice and consent of the Senate. The 
Chairman shall receive compensation at the highest rate established by law 
for the chairman of an independent regulatory board or commission, and 
may continue to serve until his successor has been appointed and has 
qualified; 

(2) the chairman of each independent regulatory board or commission; 
(3) the head of each executive department or other administrative agency 

which is designated by the President; 
(4) when authorized by the Council, and appointee from any such board, 

commission, department, or agency, designated by the department or agency 
head or, in the case of a board or commission, by the Chairman with the 
approval of the board or commission; 

(5) persons appointed by the President to membership upon the Council 
hereinafter established who are not otherwise members of the Conference; 
and 

(6) other members in such number as will assure adequate representa- 
tion of the viewpoints of private citizens and the utilization of diverse 
experience, who shall be appointed by the Chairman, with the approval of the 
Council, for terms of two years. Members appointed by the Chairman shall 
be members of the practicing bar, scholars in the field of administrative law 
or government, or others siieclally informed by knowledge and experience 
with respect to Federal administrative procedure. 

(c) Each member under paragraphs (b) (2) and (b) (3), above, may designate 
an alternate member to represent him, as occasion requires, in plenary sessions or 
other activities of the Conference. The alternate member shall have all the 
obligations and privileges of full membership in the Conference on such occasions. 

(d) Members of the Conference other than the Chairman shall receive no 
compensation for service, but members appointed from outside the Federal 
Government shall be allowed travel exjjenses, including per diem in lieu of 
subsistence, as authorized by law (5 U.S.C. 73b-2) for i)erson8 serving without 
compensation. 

DUTIES AND POWERS OF THE CONFEEENCE 

SEC. 5. To carry out the purposes of this Act the Conference is authorized 
to— 

(a) study the efficiency, adequacy, and fairness of the administrative 
procedure used by administrative agencies In carrying out admlnistartive 
programs; 

(b) make recommendations to administrative agencies, collectively or In- 
dividually, and to the President, the Congress, or the Judicial Conference 
of the United States, as it deems appropriate; 

(c) arrange for Interchange among administrative agencies of Informa- 
tion potentially useful in improving administrative procedure; and 

(d) collect from administrative agencies and publish such reports of 
operating satistics as it deems useful for evaluating and improving ad- 
ministrative procedure. 

OBGANIZATION OF THE CONFEBENCE 

SEO. 6. (a) The membership of the Conference meeting In plenary session 
shall constitute the Assembly of the Conference.   The Assembly shall have 

35-725—«4 2 
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ultimate authority over all activities of the Conference. Specifically, it shall 
have power to (1) adopt such recommendations as it deems appropriate for 
improving administrative procedure: Provi4ed. That any member or members 
who disagree with a recommendation adopted by the Assembly shall be accorded 
the privilege of entering dissenting opinions and alternative proposals in the 
record of Conference proceedings, and the opinions and prot>osals so entered shall 
accompany the Conference recommendation in any publication or distribution 
thereof; and (2) adopt bylaws and regulations not inconsistent with this Act 
for carrying out the functions of the Conference, including the creation of such 
committees as it deems necessary for the conduct of studies and the development 
of recommendations for consideration by the Assembly. 

(b) The Conference shall Include a Council composed preponderantly of 
Federal officials and personnel. The Council shall consist of the Chairman of 
the Conference, who .shall be the Chairman of the Council, and ten other 
members appointed by the President for three-year terms, except that the 
Council members initially appointed shall serve for one, two, or three years, 
as designated by the President, and each member may continue to serve until 
a successor is appointed. The Council shall have power to (1) determine the 
time and place of plenary sessions of the Conference and the agenda for such 
meetings; (2) propose bylaws and regulations, including rules of procedure 
and committee organization, for adoption by the Assembly; (3) make recom- 
mendations to the Conference or its committees upon any subject germane 
to the purposes of the Conference; (4) receive and consider reports and recom- 
mendations of committees of the Conference and transmit them to members 
of the Conference with the views and recommendations of the Council; (.">) 
designate a member of the Council to preside at meetings of the Council in 
the absence or incapacity of the Chairman and Vice Chairman; (6) designate 
such additional officers of the Conference as it may deem desirable; (7) approve 
or revi.ie the Chairman's budgetary proposals; and (8) exercise such other 
iwwers as may be delegated to it by the Assembly. 

(c) The Chairman shall be the chief executive of the Conference. In that 
capacity he shall have iwwer to (1) make preliminary inquiries into matters 
he deems important for Conference consideration, including matters proposed 
by i)ersons inside or outside the Federal Government; (2) be the official spokes- 
man for the Conference in relations with the several branches and agencies of 
the Federal Government and with interested organizations and individuals 
outside the Government, including responsibility for encouraging Federal agen- 
cies to effectuate the recommendations of the Conference; (3) request agency 
heads to provide information needed by the Conference, wliich information 
shall be supplied to the extent permitted by law or agency regulations: (4) 
recommend to the Council appropriate subjects for action by the Conference; 
(5) appoint, with the approval of the Council, members of committees author- 
ized by the bylaws and regulations of the Conference: (0) prepare, for approval 
of the Council, estimates of the budgetary requirements of the Conference: (7) 
appoint employees, subject to the civil service and classification laws, define 
their duties and responsibilities, and direct and supervise their activities; (8) 
rent office space in the District of Columbia; (9) provide necessary services for 
the Assembly, the Council, and the committees of the Conference; (10) organize 
and direct studies ordered by the Assembly or the Council, utilizing from time 
to time, as appropriate, exjierts and consultants, who may be emplo.ved as 
authorized by se<'tlon 1,5 of the Administrative Expen.ses Act of 1940, as amended 
(5 U.S.C. 55a), but at rates for individuals not to exceed $100 per diem: (11) 
upon re<iuest of the head of any agency, furnish assistjince and advice on 
matters of administrative procedure; and (12) exercise .such additional authority 
as may be delegated to him by the Council or the Assembly. The Cltairman 
shall preside at meetings of the Council and at each plenary session of the 
Conference, to which he shall make a full report concerning the affairs of the 
Conference since the last preceding plenary session. The Chairman shall, on 
liehalf of the Conference, transmit to the President and the Congress an annual 
report and such interim reports as he deems desirable. 

(d) The President may designate a member of the Council as Vice Chairman, 
who shall serve as Chairman in the event of a vacancy in that office or in the 
absence or incapacity of the Chairman. 
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APPROPKIATION S 

SEC. 7. There are hereby authorized to be appropriated such smns as may be 
necessary to accomplish tlie purposes of this Act. 

[H.R. 7201, SSth Cong., let eess.] 

A BILL To provide for continuous Improvement of the admlnlrtratlve procedure of Federal 
agencies by creating an Arfmlnlstratlve Conference of the United States, and for other 
purposes 

Be it enacted by the Senate and House of Repreaentatives of the United States 
of America in Congress assembled. That this Act may be cited as the "Adminis- 
trative Conference Act of 1963". 

FINDINGS  AND DECLABATION   OF  POUCY 

SEC. 2. The Congress finds and declares that— 
(a) Administration of regulatory and other statutes enacted by Congress 

in the public interest substantially affects large numbers of private indi- 
viduals and many areas of business and economic activity; 

(b) The protection of public and private interests requires continuous 
attention to the administrative procedure of Federal agencies to insure 
maximum efficiency and fairness in achieving statutory objectives; 

(c) Responsibility for assuring fair and efficient administrative procedure 
is inherent in the general responsibilities of officials appointed to administer 
Federal statutes; 

(d) Experience has demonstrated that cooperative effort among Federal 
officials, private citizens and others whose interest, competence, and objec- 
tivity enable them to make a valuable contribution, can find solutions to 
complex problems and achieve substantial progress in improving the effec- 
tiveness of administrative procedure; and 

(e) It Is the purpose of this Act to provide suitable arrangements through 
which Federal officials and other persons as herein provided may coopera- 
tively study mutual problems, exchange Information, and develop recom- 
mendations for action by proper authorities to the end thai: private rights 
may be fuUy protected and regulatory activities and other Federal rest)on.sl- 
bilitles may be carried out expeditiously In the public interest. 

DEFINITIONS 
SEC. 3. As used in this Act— 

(a) "Administrative program" means any agency proceeding or action 
as defined by section 1001(g) of chapter 10 of title .I of tlio United States 
Code. 

(b) "Agency" means any Fe<leral agency, including a constituent agency 
of an executive department, which carries out an administrative program. 

(c) "Administrative procedure" means procedure used in currying out 
an administrative program, and shall be broadly construed to include any 
aspect of agency organization, procedure, and management which may affect 
the equitable consideration of public and private interests, the fairness of 
agency decisions, the speed of agency action, and the relationship of operat- 
ing methods to later judicial review, but shall not be construed to include 
the scope of substantive agency responsibility as established by law or mat- 
ters of substantive policy committed by law to agency discretion. 

ADMINISTR.\TIVE CONFERENCE  OF  THE  UNITED   STATES 

SEC. 4. (a) There Is hereby established the Administrative Conference of the 
United States (hereinafter referred to as the "Conference"). 

(b) The Conference shall be composed of a Chairman, a Council, and an 
Assembly, constituted in the manner hereinafter provided. The Conference shall 
maintain an office at the seat of government. 

SEC. 5. The Chairman shall be appointed by the President with the advice and 
consent of the Senate to serve for a term of five years and thereafter until his 
successor shall be appointed and has qualified.   The Chairman shall receive 
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compensatioii at the highest rate established by law for an Under Secretary of an 
executive department of the Federal Government. 

SEC. 6. The Council shall consist of the Chairman of the Conference (who 
shall be the Chairman of the Council) and ten other members appointed by the 
President. The membership of the Council shall reflect diverse exjierience in 
the field of administrative procedure and shall include at least five members of 
the bar in private practice. Not more than six members of the Council shall be 
members of the same political party. The members of the Council (other than 
the Chairman) shall be appointed for terms of three calendar years except that 
the members initially appointed shall serve for one, two, or three years as desig- 
nated by the President. Each of their successors shall be apiwinted for a term 
of three years from the date of the expiration of the term for which his predeces- 
sor was appointed, except that any person appointed to fill a vacancy occurring 
prior to the expiration of the term for which his predecessor was appointed shall 
be appointed only for the unexpired term of such predecessor. Each member of 
the Council shall serve until his successor is appointed and qualified. Any 
vacancy on the Council shall be filled by the President by appointment from among 
persons eligible for original appointment to the vacant position. 

SEC. 7. (a) The Assembly shall consist of the members of the Council and 
persons from the agencies and members of the practicing bar, scholars in the 
field of administrative law and government, and others siiecially informed by 
Imowledge and experience with respect to Federal administrative practice and 
procedure. The composition of the Assembly and its total number shall be deter- 
mined from time to time by the Council: Provided, That members from outside the 
Federal Government shall be appointed in such numbers as will assure adequate 
representation of the public and reflection of diverse experience, but in no event 
shall more than 50 per centum of the membership be meml)er8 of the bar in pri- 
vate practice nor shall more than 50 iier centum of the membership be persons 
from the agencies. The Council shall designate the agencies from which mem- 
bers shall he named and the numlier of such members from each, having due 
regard for the extent of the administrative programs of the respective agencies. 
The head of the agency or, if the agency is a board or commission, its chairman 
with the approval of the board or commission, shall name a member or members 
from such agency. Other members (except as provided in paragraph (c) hereof) 
shall be named by the Council. Each member of the Assembly shall participate 
in his individual capacity and not as a representative of any governmental or 
nongovernmental organization. All members of the Assembly except the mem- 
bers of the Council shall be appointed for terms of two calendar years, except that 
the terms of initial members of the Assembly shall end December 31, 1964. 

(b) A member of the Assembly designated from an agency shall become In- 
eligible to continue as a member of the Assembly under that designation if he 
leaves the service of that agency. A member not from an agency sliall become 
ineligible to continue as a meml)er of the Assembly in that capacity if he enters 
the regular service of the Federal Government If a member resigns, becomes in- 
eligible, or Is otherwise unable to continue as a member of the Assembly, the 
appointing authority that named him shall designate a successor for the re- 
mainder of his term. 

(c). There -shall be appointed from each CJongress as members of the Assembly 
(1) by the President of Uie Senate, three Members of the Senate and as alternates 
three members of the staffs of committees of the Senate, and (2) by the Speaker 
of the House of Representatives, three Members of the House of Representa- 
tives and as alternates three members of the staffs of committees of the House 
of Representatives. The Chief Justice of the United States shall be invited 
by the Council to appoint from the Judicial Conference of the United States 
three members of the Assembly and three alternate members. 

DUTIES AND POWEEB OP THE OONTEBENCE 

SEC. 8. To carry out the purposes of this Act the Conference shall— 
(a) study the efficiency, adequacy, and fairness of the administrative 

procedure used by Federal agencies to carry out administrative programs 
In the public interest and to determine the rights, privileges, and obligations 
of private persons; 

(b) malte recommendations to the agencies, collectively or individually, 
and to the President, the Congress, or the Judicial Conference of the United 
States, as it deems appropriate, Including recommendations for preventing 
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undue delay and expense and unduly long records and for establishing insofar 
as practicable uniform procedures and rules of practice; 

(c) arrange for Interchange among the agencies of information which 
may be useful in improving administrative procedure; 

(d) collect Information from the agencies and publish such reports as It 
deems useful for evaluation and Improvement of administrative procedure; 
and 

(e) foster cooperative efforts among the agencies and members ol the 
bar to bring about improvements in administrative procedure. 

OPEEATION OF THE CONFEBENCE 

SEO. 9. The Chairman shall be the chief executive and administrative oflSeer 
of the Conference and devote his fuU time and energies to the duties of his 
office.   He shall— 

(a) encourage and stimulate agency action to effectuate the purposes 
and functions of the Conference and to Implement Its recommendations; 

(b) be the spokesman for and representative of the Conference In rela- 
tions with the several branches and agencies of the Federal Government 
and with persons and organizations outside the Federal Government; 

(c) make Inquiries into matters for Conference consideration, inclndlngf 
matters proposed by persons Inside or outside the Federal Government and 
recommend appropriate subjects for action by the Conference; 

(d) obtain from the agencies Information needed by the Conference or 
the Chairman In effectuating the purposes and functions of the Conference, 
which Information shall be supplied by the agencies upon his request; 

(e) upon request of any agency, furnish assistance and advice on matters 
of administrative procedure; 

(f) prepare for the approval of the Council estimates of the budgetary 
requirements of the Conference; 

(g) appoint employees, subject to the civil service and classification laws, 
define their duties and repsonslbilities, and direct and supervise their 
activities; 

(h) rent office space at the seat of government; 
(1) provide necessary services for the Assembly, the CouncU, and com- 

mittees of the Conference; 
(j) organize and direct studies for Conference purposes, utilizing from 

time to time, as appropriate, experts and consultants, who may be employed 
as authorized by section 15 of the Administrative Expenses Act of 1946, as 
amended (5 U.S.C. 5oa), but at rates for individuals not to exceed $100 per 
diem; and 

(k) exercise such additional authority as may be delegated to him by the 
Council or the Assembly. 

SEC. 10. The Council shall: 
(a) determine the time and agenda of seslsons of the Assembly; 
(b) propose bylaws and regulations. Including rules of procedure and 

committee organization, for adoption by the Assembly; 
(c) appoint members of committees authorized by the bylaws and regula- 

tions of the Assembly; 
(d) make recommendations to the Assembly or its committees on any 

subject germane to the purpose of the Conference; 
(e) receive and consider reports and recommendations of committees of 

the Assembly and transmit them to the Assembly with the views and recom- 
mendations of the Council; 

(f) designate a member of the Council as Vice Chairman to act In the 
absence or Incapacity of the Chairman; 

(g) designate such additional officers of the Conference as it may deem 
desirable; 

(h) approve or revise the Chairman's budgetary proposals; and 
(i) exercise such other powers as may be delegated to it by the Assembly. 

SEO. 11. (a) The Assembly shall have ultimate authority over the activities of 
the Conference, but this shall not be construed to limit the Independent powers 
granted the Chairman under this Act. It shall: (1) adopt such recommenda- 
tions as It deem appropriate for improving administrative procedure; and (2) 
adopt bylaws and regulations not inconsistent with this Act for carrying out the 
functions of the Conference, including the creation of such committees as it deems 
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necessary for the conduct of studies and the development of recommendations 
for consideration by the Conference. The Conference shall not entertain requests 
to study bills pending in Congress but this shall not be deemed to limit the sub- 
ject matter of any study or report of the Conference. 

(b) The members of the Assembly shall meet in plenary session at the seat ol 
Government at least once each year and at such other times as may be determine<1 
by the Council. At meetings of the Assembly, the Chairman shall preside but 
shall have no vote unless the A.ssembly shall be equally divided. At each plenary 
session the C'haix-man shall make a full report concerning the affairs of th« 
Conference since the last preceding plenary session. 

(c) The Chairman shall transmit an annual reijort of the Confereni-e to th« 
President and the Congress and ma.v submit supplemental and interim reports to 
the President, the Congress, tlie .Indicia 1 Conference, or any agency. 

(d) Any member of the Conference may express to the Congress, the President, 
or others his views concerning matters within the cognizance of the Conference. 

SEC. 12. Membership in or service to the Conference by i)ersons outside the 
Federal Government, wiiether conii)en8ated or not, shall not be considered as 
service or employment bringing such individuals within the provisions of sections 
20:{, 2()5, 207, 208, or 200 of chapter 11 of tiUe 18 of the United States Cwle. 

SEC. 13. (a) All members of the Conference other than the Chairman shall 
.serve without comiieusation but shall be reimbursed for actual expenses Incurred 
in connection with the functions of the Conference; 

(b) The Chairman may make such expenditures (including exiienditnres for 
rent and jiersomil senMct's. office employees, travel, law books, periodicals, books 
of reference, printing and binding, and studies or investigations) as may be nec- 
es.sary for the execution of his functions and the functions of the Council and 
the Conference, out of appropriations made from time to time by Congress. Kx- 
I>enditures of the Chairman, the Council, and the Conference shall be allowed .ind 
paid only on presentation of itemized vouchers therefor approved by the Chair- 
man or such other person or persons as may be designated for that puriwse by 
the Chairman with the approval of the Council; 

(c) There are hereby authorized to be appropriated such sums as may be nec- 
essary to accomplish the purposes of this Act. 

Mr. LiBox.vTi. The distinj^iished Con<rre,ssman from Arkansas, we 
ai-e very proud to have you before the committee to give your version 
of the analysis of your bill and the purposes for which it is intendetl 

We welcome you before the committee. 

STATEMENT OF HON. OREN HARRIS, MEMBER OF CONGRESS FROM 
ARKANSAS 

Mr. HARRIS. Mr. Chainuan, members of the committee, first—and 
off tlie record. 

(Discussion off the record.) 
Mr. HARRIS. I appreciate the very able membership of this great 

committee and the capability of the members of this committee. 
Mr. LiBONAn. I think you will find we Members of Congress recog- 

nize your importance, contributing to the activities of this bill. 
You need not apologize for that importance; you have earned it. 
Mr. HARRIS. Thank you very much. Let me say I consider it a great 

honor and high privilege to appear before this distinguished commit- 
tee. 

I am especially pleased to be here today in the interest of a causi 
which I have felt very deeply about for a long time. 

I wiuit to compliment this committee for scheduling hearings oi! 
this legislation.  I think this legislation is long overdue. 
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Now, having said that, let me give you a little background of my 
interest in this field. 

(At this point, the Honorable Edwin E. Willis, chairman of the 
subcommittee, assumed the chair.) 

Mr. TUCK. YOU may take your seat if you prefer. 
Mr. HARRIS. Thank you. 
In the first place, six of the major regulatory agencies of the U.S. 

Government come under the jurisdiction of my Committee on Inter- 
state and Foreign Commerce. Even though they are the largest inde- 
pendent regulatory agencies, there are many other agencies of the 
Government that have similar responsibilities and that are equally 
interested in tliis legislation. 

I do not have to tell you that our Government is getting so big and 
these regulatory agencies so powerful, and their responsibilities so 
great that they constitute a great challenge to democratic institutions. 

I say to you in all frankness, if you want to tjvckle a real problem, 
you just tackle a problem before one of these great regulatory agen- 
cies. Now, for that reason, the procedures which these agencies must 
follow are terribly important. 

Tliere are so many people who represent so many groups and orga- 
nizations before these agencies that it becomes a big operation. 

The American Bar Association has recognized tJiis problem for a 
long time. People within the agencies themselves have recognized 
this for a long time. The Fedei-al Bar Association has recognized it 
for a long time. And because of this jereneral interest, President Eisen- 
hower set up the Administrative Conference. 

Judge Prettyman, who is in my judgment one of the outstanding 
men in the history of this country and certainl^v in our generation, 
accepted the tremendous responsibility as Chairman of this Con- 
ference. 

Well, the Conference was a little slow in getting off the ground. 
There were so many things to be done. The late Speaker Kaybuni 
mentioneci to me on the floor of the House in lOoT that many things 
had been brought to his attention that needed looking into with 
regard to these gretxt and powerful agencies of the Government, and 
he i-equested that my committee look into some of their operations. 

Well, that is all history and you know something about it. Tlie 
question of proper procedui*es and ex parte i-epresent^itions became 
one of the gi-ejit and importtxnt subjects of inquiry. 

The procedures l)efore these Commissions is a highly complicated 
tecluiical problem but we had to try to do something about these 
procedures. 

Delays were so common within some of these agencies and their 
administrative procetlures were so tangled that we needed some foiiim 
where the experts could get together and have some way of ironing 
these things out. They would come together in an effort to agree on 
some concrete reforms. 

So here is a little background that I have not talked about Ijefore, 
but since the statute of limitations has about run out, I will give you 
the benefit of some background information. When we began our 
investigation the chairmen of several of these agencies got together, 
and they decided to see whether there was a little better approach to 
this thing so that they might be relieved of some of the sting that was 
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coming. I do not say this in any boastful way at all. That investi- 
gation was one of the hardest jobs I ever tackled in my life. We suf- 
fered many pains and aches, and the pressures were great. But the 
agencies were feeling the sting as well as the members of our com- 
mittee and the people who were practicing before the agencies. 

Anyway, the chairmen of these agencies decided tliat there might 
be a way to help relieve the situation some and out of this effort came 
the pitched ball, Administrative Conference to deal with agency pro- 
cedures. 

I was designated as congressional member of it. It was a tem- 
porary Conference.   Judge Prettyman was the Chairman. 

The conference met from time to time trying to carry out the man- 
date which it was given in tlie Executive order of 1953. 

In the meantime, we had a bill, H.R. 14, which dealt directly with 
one phase of the agency procedures, and that was the problem of 
ex parte contacts.  We tried to develop that. 

I could go on and elaborate extensively, but I think it would be 
unnecessarily taking your time. Anyway, the temporary Administra- 
tive Conference under the direction of Judge Prettyman recommended 
legislation providing for a permanent conference similar to the Judi- 
cial Conference. 

.Well, I was quite impressed with this pr6posal. Our investigative 
subcommittee, after years of study developed specific proposals to deal 
with the ex parte problem and we asked the temporary conference for 
its recommendations in this regard. They did a fine job in that respect, 
and I thank them for it. 

I do not think that a permanent Administrative Conference, to be 
successful, should be set up by Executive order. Such a setup cannot 
be nearly as effective as an Administrative Procedures Conference 
that would be set up by law. And the bills which I introduced pro- 
pose to do just that. The Conference would be the forum where people 
irom all phases of administrative procedures from Government and 
from professions, can come together, and attempt to iron these things 
out. In my judgment we have reached the time now when our Govern- 
ment has become so big that it is important to have the right kind of 
forum set up in order that they can make appropriate recommendations 
to you and me and the Congress to enact. 

So that is what this is on. I introduced all together four bills. 
1 introduced the bill recommended by the Administrative Conference. 
I introduced the bill recommended by the American Bar Association. 
These bills do not differ too greatly. 

There is some difference with reference to the organization of the 
Conference. The ABA proposal, I would say in my judgment, is a 
little more loose in that respect than the other proposal. 

The Senate, in dealing with this subject, as I understand was trying 
to resolve some of the differences between the two bills. 

That was the approach they tried. 
I introduced two other bills similar to these two before you, but they 

are applicable only to the agencies that come under the jurisdiction of 
our own committee. 

I told your distinguished chairman, Mr. Celler, a year ago—I have 
forgotten how long it has been since I introduced this; it was I think 
last year, June of last year—I told him how important it was and that 
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T preferred your committee to set up such a Conference that would be 
applicable throughout the Government and not be limited just to the 
SIX major regulatory agencies over which my conmiittee has juris- 
diction. 

And I had a very favorable response from him, I might say. He 
assured me that he would cooperate and, when you could get to it, 
that he would ti-y to see that favorable action would be taken. 

So that gives you just an otl'-the-cutf explanation of my activities 
and interest in this legislation. 

I am going to ask you to let me include in the record a brief state- 
ment in which I discuss the bills in a little bit more detail. I know 
there are others here from the bar and from the agencies involved. 
They are going to testify, and I trust they will concur in what I have 
said. 

There will be some more detailed explanation and maybe a slight 
difference of opinion here and there. 

I might say one thuig. I would like to see the bill, H.R. 7200, seri- 
ously considered by tliis committee. It contains the recommendations 
of the Administrative Conference. 

There are slight differences between the bills in the makeup of the 
conference. I am not too concerned about the differences though. 
Frankly either approach would be perfectly all right with me, but 
I do think it should be an effective oi-ganization, and in order to be 
effective I do think there should be somebody with enough authority 
to run it who can do a job and is not just a bookkeeper. That is the 
way I see it. 

i§o I want to say again I commend this committee for taking up 
this legislation. I believe it would be one of the most far-reaching 
and desirable things that coidd happen in the Held of administiative 
procedure. The operation of these most complicated, highly impor- 
tant, and large agencies affect the lives and welfare of the American 
people. 

Mr. WiLLTS. Your statement will be incorporated at this point if 
that is your wish. 

Mr. HAKRIS. If I may. 
(The statement referred to follows:) 

STATEMENT OF REPRESENTATIVE OBEN HARRIS (DEMOCRAT, OF ARKANSAS) 

Mr. Chairman and menibera of the committee, I am appearing this morning 
l)efi>re your great committee at the invitation of the chairman to testify in sup- 
port of H.R. 7200 and H.R. 7201 which I introduced, and S. l(i(54, a similar bill, 
which WHS passed toward the end of the first session of this Congress by the other 
body. I am very much gratified that your committee is holding hearings on this 
important legislation. 

Tlie i)urpose of the three bills Is to establish a permanent Administrative Con- 
ference of the United States. 

On June 24, 1963, I introduce H.R. 7200 which incorporates essentially the 
rec-onimendations submitted by the temporary Administrative Conference which 
was created on April 13, litel, by Executi\e Order No. 10934. 

H.R. 7201 incorporates the recommendations of the American Bar Association 
on the same subject. H.R. 7201 differs from H.R. 7200 primarily with n vard 
to the membership of the Conference and the responsibilities of the Director of 
that Conference. 

On the same day I introduced two similar bills also providing for the estab- 
lishment of a permanent Administrative Conference, but limited to the six inde- 
pendent regulatory agencies which come within the legislative jurisdiction of the 
Committee on Interstate and Foreign Commerce; namely, the Civil Aeronautics 

3ii-725—64 8 
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Board, Uie Federal Communicatious Commission, Federal Power Commission. 
Fe<lpral Trade Commission, Interstate Commerce Commission, and the Se<-urities 
and Kxohaiige Commission. 

At the time of the introduction of these liills I expressed the ho|>e that the 
great Committee on the Judiciary would give favorable consideration to H.R. 
72(K) and H.R. 7201. However, I stated further that I considered the establisli- 
nient of a i)ermanent Administrative Conference so important that I would prefer 
seeing snch Conference estJibli.shed on a limited basis rather than having no 
permanent (.Conference at all. Therefore, 1 introduce<l H.R. 7202 and H.R. 7208, 
having in mind that such a Conference should deal at least with tlie problems 
conniion to the independent regulatory agencies which come within the jurisdic- 
tion of our Committee on Interstate and Foreign Connnerce. 

Mr. Chairman and mcmliers of tlie committee, I feel that the temporary Ad- 
ministrative Conference did a very wortliwliile job indee<l in dealing with the 
problems with which it was able to deal within the short inriod of its existence, 
llowever, the problems facing the admlnislnitive agencies, particularly the in- 
dependent regulatory agencies, are very real and many propo.sjils have been made 
for improving the organization and prcM-ednrcs of tliese agencies. It is my con- 
viction that the propo.sals for improvement of the administrative process can best 
be handled if Federal oflicials responsible in flu-se areas have an opportunity to 
cooiH'rate with each other and with privatj; citizens whose knowledge of the field 
enables them lo make unitpie ccmtributions to complex administrative and regu- 
latory problems. 

I am glad to s>ee that the legislation is si>ec-ific to preclude conslderati<m by the 
Conference of "matters of substantive iK)licy conmiitled by law to agency ULscre- 
tion" (S. ItKM, sec. 3, p. 4, lines 1 and 2). Matters of substantive policy .should be 
considere<l by the individual agencies and by the appropriate cougres-sional eom- 
njittees which have legislative jurksdiction with regard to such agencies. 

In earlier years, some Members of Congress expressed apprehension that an 
Administrative Conference might assume tlie role of a czar and exercise oversight 
functions which ouglit to be reserved to tlie Congress. 

I am glad to .see that the l>ill is siK>cific in liis resptn-t too and makes clear that 
the function of the Conference is purely advisory. 

Mr. Chairman and members of the committee, the differences between the bill 
passed by the other body, S. I«ti4, and the two l)ills which I introduced, are slight 
indeed. I introduced two bills. H.R. 7200 and H.R. 7201. liecause I feel very 
strongly that large numbers of private individuals in many areas of business and 
economic activities can greatly benefit from the studies and proitosals of the 
Administrative Conference. The protection of public and private inter(>sts re- 
quires continuing attention to the administrative proce<lure of Federal agencies 
in order to assure maximum efficiency and fairness. The enactment of the legis- 
lation before your committee is long overdue and I trust you will give careful con- 
sideration to all of the bills l)efore you. I want to stress, however, that I am 
much more concerne<l with the prompt enactment of one of these bills rather 
than having enactment delayed by disagreement over details. Under tliese cir- 
cumstances, tlie committee may well desire lo act on the bill already iMssed by 
the other body and thus exjiedite the enactment of this important legislation. 

Again, I want to commend the chairman and members of this committee for 
holding hearings on these lmi)ortant propo.sals and I want to express my thanks 
for ijermitting me to apjiear before you this morning. 

Mr. Wiu.is. May I ask 30U a couple of questions ? 
Mr. HARRIS. Yes, indeed. 
Mr. WILLIS. Reading from your bill, page 2, H.R. 7200, it says: 
It is the purpose of this act to provide suitable arrangements through which 

Federal agencies, assisted by outside exiierts, may cooperatively study mutual 
problems, exchange information, for action by proi)er authorities to the end that 
private rights may be fully protected and regulatory activities and other Federal 
re.six)nsibilities may be carried out ex|)edltiously in the pnblic interest 

Now, wliat do tliese recommendations lead to ? 
Let us be a little more specific. Does that mean they have authority 

to come out with new approaches? What does this do, for instance,^ 
to the Administrative Procedure Act? Or will you go into it a little 
bit? 
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Mr. HARRIS. Yes; I shall be glad to. 
Let me say all three bills provide the same thing. There is no con- 

troversy or no difference at all. 
No, it does not; it does not affect the Administrative Procedure Act 

differently from other laws. Wliat it does is that it provides a forum 
for all of these different viewpoints to be brought together in order 
to come up with recommendations. 

Now, those recommendations may come to you, this committee, to 
amend the Administrative Procedure Act. They may come to my com- 
mittee to amend certain of the laws or acts affecting the agencies under 
our jurisdiction. 

It may go to these agencies as a recommendation for rulemaking 
procedures, and so forth and so on. But they are only recommenda- 
tions. 

I think the best way I can express it is that it would be something 
like the Judicial Conference in studying new and improved methods 
by which administrative responsibilities of these agencies can be ear- 
ned out. 

Mr. WILLIS. And you think it would be too soon and premature to 
undertake an act to define the duties in more specific terms 5 

Mr. HARRIS. I think we would be talking  
Mr. WILLIS. In otlier words, it talks in terms of meetings together, 

exchange of information, and developing recommendations for action 
by proper authorities.   Do you tliink that is specific enough ? 

You would not want to guess wliat they might come out with and 
therefore you would not want to spell it out any more than that ? 

Mr. HARRIS. I think if we were to try to bind the Conference, we 
would place some restrictions on the freedom that it otherwise would 
exorcise. In that case I do not believe it could be as effective as we 
would hope it would be. It should make not only recommendations 
but should suggest guidelines for the responsible people in the agen- 
cies which then would adopt specific procedures, rules, regulations, 
and laws themselves. 

Mr. Wu.Lis. But you do envisage that as a result of these studies, 
meetings, and cooperative efforts and exchange of infonnation will 
come recommendations i 

Mr. HARRIS. Yes. 
Mr. WILLIS. For improvement; and those recommendations may 

be made to certain agencies within their present rulemaking struc- 
ture, to improve procedures or perhaps recommend amendments to 
the Administrative Procedures Act, or perhaps to one or more com- 
mittees of Congress if it is to be a broad approach, in which case it 
would probably come to this committee. 

Mr. HARRIS. I think it would be a tremendous help to us and, there- 
fore, a benefit to the public. 

You know, Mr. Cliairnian, under our procedure, the way we operate 
now, we get too often proposals that are advocated by special inter- 
ests. Some group that we may have the greatest admiration and re- 
spect for and that has the highest integrity comes forward wilii par- 
ticular suggestions and reconnnendations for procedural changes. 

Now, a lot of misunderstanding develops over the suggestions that 
come from these special interest groups. The Conference would af- 
ford an opportunity to weed out a lot of those proposals and furnish 
some objective information and recommendations. 
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I think it would bring about a better understanding among the 
agencies tliemselves on procedures. It could be of tremendous value 
in providing guidelines, and the st^iff members and members of these 
agencies would get a lot of lienefit out of it. And you know, yourself, 
one of the problems that we have here is the contention, which has 
been made time after time after time, that the staifs of these agencies 
are running the show down there. 

A lot of these things I think could be brought to the forefront with 
such a conference of this kind. 

Mr. WILLIS. Well, take an agency over which your committee has 
jurisdiction, any one in your mind; could you give us who ai-e not iii- 
lormed in detail on the ramifications of their hearing procedures, or 
licensing procedures, or whatever power they exercise over the pub- 
lic, where these recommendations could come into play, and what are 
some of the probable pitfalls that could be involved'{ 

Mr. HARRIS. All right, let us take for example one of the most diffi- 
cult questions, the widely discussed question of conflict of interest, 
code of ethics, and ex parte contacts. 

Now, we got deeply involved in that, as you know, in our hearings 
in 1959. We had recommendations. We had proposed legislation on 
it. We held hearings on those. We reported them. But there is 
one thing we did Hnd out. The problems in these agencies diflFer in this 
respect. However, there are certain problems that are of mutual con- 
cern and interest. 

Now, in my judgment these agencies could be brought together in 
this Conference here luid all of them would meet and tliey would 
have a forum in which they could iron out these tilings. They might 
be able to work out uniform procedures by this method that would be 
helpful to all. 

And they could then determine those things that are not common 
to them and leave those to the individual agencies. 

Now, when it is worked out in this method, the Federal bar, the 
practitioners before the agencies, the people who are intere-sted in 
it, they know what it is about and they can contribute to tliis. In 
my judgment we would have lot better procedures within the agencies. 

I tliink it would strengthen the Administrative Procedures Act, 
which I have criticized some as you loiow, because sometimes it 
becomes a lawyer's haven, the way it has been. I do not have any- 
thing against lawyers—I am one myself, and I am for them—but 
we run into interminable delays in which years and yeare will pass 
before they could ever conclude a matter of great importance. The 
length of these proceedings in some of the agencies give rise to ex 
parte presentations. 

A tremendous amount of good could come out of something like 
this, in my judgment. 

Mr. WILLIS. And the Conference, I assume, would have autJioritv 
to go into whether judicial review is ample at present ? 

Mr. HARRIS. That could be one of tlie items on the agenda for the 
Conference to discuss. We have, I might say as the gentleman well 
knows, from time to time, bill after bill after bill providing judicial 
review, since you mentioned that; and some laws are set up one way 
and some in another way. A man who is trying to follow the whole 
thing finds he is completely lost.   Our friend Joe O'llara, who gave 
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a lot of his time and study in this particular field—he was here for 
18 years, and on my own committee, and a good lawyer—made that 
one of his specialties. Every time we had a new bill, regardless of 
•what was in it, that question of judicial review would be discussed- 
over and over again. 

Mr. WILLIS. Governor Tuck ? 
Mr. TUCK. I have no questions. 
Mr. LiBONATi. Yes. 
Congre-ssnian, as a matter of fact, vou had an example the other day 

of a very sensitive situation with the Ji'CC on the question of delegation 
of power on the part of the Congress as assumed by the FCC, which 
necessitated positive action on the part of your committee to pass a 
bill negating that power they claimed they had imder the act, the 
original act of 1934, as I recall. 

This type of conference would eliminate any such questions between 
the agency and the legislative body as we do with the Judicial Confer- 
ence ni introducing bills here which are submitted to the Judicial Con- 
ference for consideration and study. Is not that one of the pui*poses 
of this legislation? 

Mr. HARRIS. I would not want to contend that it would eliminate 
that situation, because it has something to do with substantive rather 
than procedural questions. 

Mr. LiBONATi. I do not mean to eliminate. 
Mr. HARRIS. But as an example, this would provide a forum for 

an entire industry to raise procedural questions. These could be placed 
on the agenda of tlie Conference, and all of these people on all sides 
could discuss these questions and see whether or not tliere should be 
some recommendations with reference to changes in these procedures. 

Mr. LiBONATi. That is what 1 mean. 
Mr. HARRIS. Yes. 
Mr. LiBONATi. Tliis would be a functioning unit for creating a line 

of demarcation even between the agencies and the powers on the part 
of the legislative government, not to interfere with them in their pro- 
cedures whicli they have under their rules if we vest them with those 
signal powei"s; whereas under tlie present circumstances, it becomes 
incumbent upon the chairman—as you are the chairman of your sub- 
committee—to bring about legislation to negate and prevent the use of 
a power (whicli you presented in your arguments) never delegated, nor 
\\'as any contemplation by the Congi-ess of delegating sucli powei-s to an 
agency in the Government to set up rates, and so forth, for limiting ad- 
vertising, and limiting tlie cost of advertising, going into that level of 
operation. 

Am I correct in that ? 
Mr. HARRIS. Yes, sir; what I tried to explain, this would set up 

what I think is a most wortliy organization in wliich these matters 
could be tlirashed out in a way tliat would bring about a better under- 
standuig of the problems and more eflfective operation of these 
agencies. 

Mr. IJIUONATI. I thank you. 
Mr. KASTICXMEIER. Mr. Chairman. 
I appreciate the area that the gentleman from Arkansas has brought 

us into. This is undoubtedly going to be one of the most important 
bills our committee lias ever gone into. 
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For the purpose of lepislutive identification liere at tlie outset of 
these lieariiifrs, you refer to four bills, two of which are before this com- 
mittee apparently, two of which were considered before your own 
conunittee. but, because they dealt with specilic agencies, were not re- 
ferred to tliis coniinittee.   Is tliat correct ? 

Mr. HARRIS. Tiie ones that were referred to my committee are ap- 
plicable only to the six major regulatory agencies that come mider 
the jurisdiction of my committee. 

At the same time, I recognize the l)etter part of wisdom if this 
proposition could be made applicable across the Ijoard, and, therefore, 
the other bills come under the jui-i.sdietion of this committee. 

Mr. KASTEXJIEIER. We have thre* bills before us; one Senate bill, 
U.K. 7200, and U.K. 7201. 

II.R. 7200, as best you know, embodies the reconunendations of the 
Administrative Procedure (Conference? 

Mr HARRIS. Tliat is true. 
Mr. KA.STEN MEIER. I note you also stated that these bills have the 

support of your committee. 
Mr. HARRIS. Well, our committee would be favorable to either of 

these three bills. But when you start getting down to the tiner points, 
we do think that H.R. 7200 Avould provide a little more eilective 
organization. 

Mr. KASTEXJIEIER. And the H.R. 7201? 
Mr. HARRIS. Gives the chairman a little bit more authority, and 

stiffens with regard to the composition of the Conference. Those are 
the differences. 

Mr. KA.STEXMEIER. H.R. 7201 is the American Bar Association's 
proposal ? 

Mr. HARRIS. That is true. But there are a lot of similarities between 
the pro])o.sals. 

Mr. I'L\STEXMEiER. As far as you know, this will not disturb, nor 
is it designed to disturb, the existing balance or imbalance between the 
regulatory agencies, administrative agencies, and special interests 
they seek to regidate? 

Once adopted thLs would not disturb this existing relation ? 
Mr. HARRIS. This takes no power or jurisdiction away from any 

administrative agency or regulatory agency. 
Mr. IV.\STEXMEI>:R. Can we assiune, then, that both the interests 

that the regulatory agencies regulate and the agencies themselves—• 
both, let us say, sui)])ort one of the two bills ? 

Mr. HARRIS. Well, now, you are getting a little bit l)eyond me. I 
do not know wliat the position of the agencies is, as close as I have 
l)een to these major ones. But I think they generally are favorable 
to some such conference. 

I do believe you will luive this Conference as time goes on. I have 
not discussed it with any of them: they may contradict me, I do not 
know—I believe the agencies might be quite concerned that the Con- 
ference would not be com])osed of as many (lovermnent ])eople as 
they would like to see. There lias been some indication that the 
American Bar Association is fearful that it might get loaded down 
with the (.Tovernment peo])le. But I do not believe that is so. I 
believe what the judge. Judge Prettyman, had in mind, and what 
President Eisenhower had in mind, and wliat President Kennetly had 
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in mind when I talked to liim about it, when he extended the Con- 
ference, was that it should be an overall balanced organization set up 
to fill a vacuum, which, in my judgment, is needed now since (he Gov- 
ernment has gotten so big, and the agency procedures so important 
and complex. 

Mr. KASTENMEIER. Thank you, Congressman. 
Mr. HARRIS. I am for 7200, if you want an answer to that question 

you and Mr. Libonati were talking about. 
Mr. LIBONATI. Half a million dollars, that is more than the Judicial 

Council costs.  We would rather  
Mr. HARRIS. There has been some speculation on what it would cost. 

Some people say $2.50,000, othei-s say less than half a million. I think 
that would depend upon the extent of the organization, how often it 
would meetj what kind of a staff it would have, and jiLst how vigorous 
it would be in its activity. 

Mr. LIBONATI. I thought tliis was going to be a conference; not a 
conv^ention, say to Miami. I thought they would meet here where all 
of the agencies are quartered, and use the agencies' moneys, if any, for 
travel, expenses. 

Mr. H.\RRis. AVell, we talked about this before. If I recall correctly, 
it was decided that this organization should not depend on how any 
one of the agencies of the Clovernment felt toward it, and how force- 
fully any agencv went out for funds to be appropriated through that 
agency to contribute to this organization. 

I think there is something to it, l)ecause I do not think we ought to 
base it on the fact that the ICC is going to have so much money in 
which it ^ives to it—the FTC', the Maritime Commission, or whatever 
it might be. I think what the Congress and what Judge Prettyman 
had in mind, and the recommendation came from that organization, 
that we recognize the importance of it and not have any particular 
agency or group have a stranglehold on any phase of it. 

Mr. LIBONATI. Thank yoti, Mr. Chairman. 
Mr. LINDSAY. Mr. Chairman, I have a few technical questions. The 

size of the Assembly is contemplated as being what ? 
Mr. HARIUS. I beg your pardon ? 
Mr. LINDSAY. HOW big is the Assembly ? 

.   Mr.H.\RRis. What is it, 68,70?  "^^Tiatisit? 
Mr. LIBONATI. Ten. 
Mr. LINDSAY. XO, that is the Council. 
Mr. LIBONATI. The other is a flexible number. 
Mr. LINDSAY. What does the bill jjiovide for in raspect of the size of 

the Assembly ? 
Mr. HARRIS. The Assembly itself, I think, would be composed of 

around 80 to 90 membei-s, if I remember. 
Mr. LINDSAY. IS that provided in the legislation, ilr. Ciuiirman? 
Mr. HARRIS. Let me check. It lias been so long since I have gone 

over these. 
Mr. LINDSAY. We can pass that for the moment if you wish and we 

will get to it perhaps later on when one of the other witnesses goes 
into it. 

Mr. HARRIS. AS I recall, tlie legislation does not nail down the speci- 
fic number of the membership. But in the recommendations of the 
temporary conference which was established by Executive order of 



20 ESTABLISHING   ADMINISTRATn'E   CONFERENCE 

the President, it seems to me the number was around 80 or 90 people, 
sometliing like that. 

Mr. LiNDs.w. Well, tin- reason I asked (he question is liecause, on 
page 7 of H.R. 7^01) and page 10 of II.R. 7201, it is provided that 
the As.=eml)ly shall ha\e ultnnate anthorify over the Conference, so the 
As.seinbly is the boss. 

Mr. HAKRIS. Yes. 
Mr. LiNasAY. So it is quite iin])ortant to know how big it is and 

who selectii tlie menibere of the Assembly. 
Who would select the members of the Assembly? T\ie membera of 

tlie Assembly would be picked by the ('oiigre.ss? 
Mr. HARRIS. No, no. The members of the Asscunbly would be se- 

lected—so many f i"om (to\ernnient, so many from the practitioners  
Mr. LINDSAY. Wlio would make that decision? Why would choose 

and where is it provided in the bill ? 
Sir. HARRIS. Page 4, section 4, H.R. 7200, states: 
The Conference shall be composed preponderantly of Federal officials and 

personnel, Including: 
A full-time Chalrniau, who .shall be npjiointed for a five-year term by the 

President, by and with the advice of the Senate. The CUalruiau shall receive 
compen.sation at the highest rate establislied by law for the chairman of an 
Indei>endent regulatory board or commission, and may continue to serve until 
his successor has been api>oluted and has qualified ; 

The chairman of each indeix-ndent regulatory board or commission; 
The head of each executive deimrtment or other aduiinistrative agency— 

and so on and so on, on down through that page. 
And there is a provision in H.R. 7201 whereby certain Members 

of the Congress  
Mr. LINDSAY. Yes. 
Mr. HARRIS. I must sav it has been some time since I have analyzed 

this. 
Mr. LINDSAY. Let me ask you about the definition of agencies that 

are covered by the bill. 1 take it from the definition that I read on 
page ;3 of H.R. 7200 that all executi\'e departments are included? 

Mr. HARRIS. Are included. 
Mr. LINDSAY. Are included. 
Mr. HARRIS. Yes.   [Reading:] 
".Administrative agency" includes all executive departments and any other 

Federal agency, including a constituent agency of an executive department, 
which carries out an administrative program. 

Mr. LINDSAY. The jurisdiction to make recommendations by this 
Conference would include, for example, the procedures used in the 
issuance of passports by the Stute Department, the procedures of the 
Immigration and Xaturalization Service of the Justice Dej)artment, 
and all other procedural subjects or questions that come before agen- 
cies of that kind? Would this include all of the reviewing procMures 
in the Pentagon ?   For example, the awarding of contracts ? 

Mr. HARRIS. Conceivably, yes. 
Mr. LINDSAY. It would include all quasi-judicial matters? 
Mr. HARRIS. Oh, yes, indeed. 
Mr. LINDSAY. Of administrative agencies. How about court- 

martials and other quasi-judicial matters in the Pentagon; Board of 
Military Appeals, for example, would that be covered ? 
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Mr. HARRIS. I would assume that would be a part of the executive 
department. 

Mr. LINDSAY. It is within the Pentagon. 
Mr. HARRIS. Yes. 
Mr. LINDSAY. That is part of the Defense Department. 
Mr. HARRIS. Yes.   So it could not be ruled out. 
Mr. LINDSAY. How about jurisdictional questions which involve 

jurisdictional questions between executive agencies; for example, a 
dispute between the Antitrust Division of the Justice Department and 
the FAA as to whether or not mergers are properly the concern of 
one or the other or both, which is something which has long haunted 
the bar? Now, this being a conference which is supposed to promote 
efficiency in Government procedures, would that kind of thing be 
covered ? 

Mr. HARRIS. It was intended for the Conference to be involved in 
substantive matters. 

Mr. LINDSAY. SO it would not cover the area of what executive de- 
partment has jurisdiction over what subject? 

Mr. IL\RKi8. That was not the intention and I think this will be 
developed during the course of the hearings. 

Mr. LINDSAY. Thank you very much, Mr. Chairman, I do appreciate 
your testimony very much. 

Thank you, Mr. Chairman, for your very enlightened presentation. 
ilr. HARRIS. Thank you. 
Mr. Wiujs. As usual, you are very convincing. 
(Subsequently, Chairman Harris submitted the following letter:) 

HorSB OF RKPRE8ENTATIVE8, 
CaMMiTTEB OH INTKBSTATII: AND FOBLIUN COMMEBCG, 

Washington, B.C., April 10,196i. 
Hon. EDWIN B. WILLIS, 
Chairman, Subcommittee No. S, Boute Judiciary Committee, 
Wanhington, B.C. 

DEAB COLLEAGUE: YOU will recall that you were kind enough to offer me an 
opportunity to testify on March 5, 1004, before your subcommittee on several 
bills providing for the establishment of a permanent administrative Conference. 
In the course of the hearings and subse<]uent thereto, I was advised that the 
Bubcommittae was concerned in securing further details with regard to (1) the 
size of the proposed Conference, (2) the size of its full-time staff, and (3) the 
estimated cost of the proposed activity for the purpose of eziabling the subcom- 
mittee to consider suitable amendments Incorporating limitations not now con- 
tained in these bills. 
• In an attempt to be helpful to the subcommittee, I contacted .Judge Prettyman 
and requested him to review past experience regarding these items. Insofar as 
this past experience constitutes a guide it would seem that the following limita- 
tions might 1)6 considered: 

(1) Size of proi)(>se<l Conference: not to exceed 91 persons, consisting of 30 
members plus a Chairman of the Conference, and 10 Council members. 

(2) Size of full-time staff: a professional staff not to exceed five (an executive 
director and four attorneys) plus four secretaries, and one clerk. 

(3) Estimated ccst of proposed activity: not to exceed $260,000. 
This information was taken from a memorandum prepared by Judge Pretty- 

man and I understand that yon liave been furnished a copy of this memorandum 
by Judge Prettyman. Of course, you do appreciate that these proposed limita- 
tions are best estimates based on iMist experience, and I am not suggesting in any 
way that .vour sulK'omniittee may not dcsiro on the Iwsis of other considerations 
to insert different limitations In the legislation which you have now under 
consideration. 

Sincerely yours, 
OBEN HABBIB, Chairman. 

36-726—64 4 
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Mr. WiiJJS. The next witness on our agenda is Judge Prettyraan. 
Judge, we are very happy to have you. I know you have devoted 

a lot of time and study to this subject and we ai-e going to try to 
squeeze your legjil lemon, ti-y to get from you a practical explanation 
of this proposal. 

STATEMENT OF HON. E. BARRETT PRETTYMAN, SENIOR CIRCUIT 
JUDGE, COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA, AND 
FORMER CHAIRMAN OF PRESIDENT KENNEDY'S TEMPORARY 
ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

Judge PKETrYJiAX. I am very happy to be here, Mr. Chainnan, and 
membei-s of the committee. 

My name, for tlie record, is E. Barrett Prettyman. I am a senior 
judge on the U.S. Court of Appeals for the District of Columbia Cir- 
cuit, and I am here because 1 was Chairnum of the Administrative 
Conference of the United States, first called by President Eisenhower 
in 1952 or 1953, and the similar Administrative Conference called by 
President Kennedy on April 13, 1961, by Executive Order 10934. 

I appear in support of S. 1664, on behalf of the Council of the Ad- 
ministrative Conference and myself, and urge that the bill be reported 
favorably and its passage by the House recommended. 

This project has now come full circle. It began in September 1949, 
almost 15 years ago, when a subcommittee of the Judiciary Coimnittee 
of the House—possiblj' this same subcommittee or its predecessor— 
comnuinicated with the Chief Justice of the United States and asked 
him to recjue^st what Mas then the senior council of circuit judgas, now 
the Judicial Conference of the United States, to endeavor to develop 
some timesaving procedures in certain cases, including controversies 
before the regulatory agencies. 

The Judicial Con:ference appointed an advisory committee, and the 
latter, after almost a year's study, expressed the view that the agencies 
themselves must solve the problem; that a cooperative approach with 
mutual exchange of experience and suggestion was imperative. It 
reconnnended that the Judicial Conference suggest to the President 
that he call a conference of representatives of the administrative 
agencies for the purpose of de\'ising means for achieving these 
objectives. 

The Conference approved the suggestion. Chief Justice Vinson 
submitted it to the President; on April 29,1953, President Eisenhower 
called such a Conference. It met throughout the years 1953 and 1954. 
It adopted 35 specific recommendations and, as its final action, recom- 
mended that a similar conference be established on a permanent basis. 

Thereafter the subject was considered in great detail by many 
organizations, including the American Bar Association, the Federal 
Bar Association, the Judicial Conference for the District of Columbia 
Circuit, and the chairmen of the large independent agencies. 

The idea was approved all along the line. T'nder date of August 29. 
1960, President Eisenhower authorized arrangements for the initial 
organization of such a Conference. The national election in Novem- 
ber of 1960 interrupted the work of the organizing committee and 
promptly after his inauguration, President Kennedy, on April 13, 
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1961, sent the Congress a special messape on regulatory agencies, and 
by Executive order on the same day established a temporary Adminis- 
trative Conference. 

That Conference was comjiosed of the Chairman and 8.") members, 
representing Government agencies having rulcmakiiig and adjudi- 
catory functions, and persons outside the Government, both lawyers 
and students of government, with ex|)erience in administrative law. 

President Kennedy directed that Conference to submit specific rec- 
ommendations and also to advise him of appropriate means to be em- 
ployed in the future for the purpose of improving the processes of 
administi-ative agencies. 

That Conference recommended that a similar Conference be estab- 
lished on a continuing basis as a means by which the agencies of the 
Federal Goverimient could cooperatively, continuously, and critically 
examine their administrative processes. 

That i-ecommendation resulted in the prej^aration of the bill which 
vas introducted in the Senate, ])assed the Senate and is now before 
this committee, S. 1()()4. The bill was unanimously adopted by the 
Senate and is now before this committee. 

Thus at long last, the answer to the request of this subcommittee 
made 15 years ago is before tlie committee. It comes with the endorse- 
ment of the Senate, tAvo conferences composed of the top experts in 
this field in the country, the Judicial Conference of the United States, 
the regulatory agencies, American bar, and the Federal bar. 

1 have pre])ared a detailed history of this project, brought up to 
date as of today, and I would like to submit copies for the use of this 
committee. 

I have a numlier of copies here. 
Mr. WiiJ-is. They will certainly be accepted. 
(The document referred to is as follows:) 

THK ADMI.MSTRATIVE OONFEKEN'CE OP THE UNITED STATES 

(.Vs of March .5, lOCH) 

In .Inly of 1940 there was testimony before a a|x>«.-lal subcommittee of the 
Judiciary Committee of the House of Reitresentatlves relatiiiR to delays in the 
trial of certain cases. In the course of these hearings the chairman announced: 
"• • * we have comnmnic-ated witli Chief .Tustice Vinson and we have a.sked 
him to request the Senior Coun<-il of Circuit .ludges. when tliey meet in Sep- 
tember, to endeavor to develop some timesaving procedures, procedures es- 
pecially in the antitrust laws." Therefore, at its September meetint;. liMO, 
the .Judicial Conference of the United States adopted a resolution which read, 
in part: 

"The Conference was of the opinion that experience has indicated the desira- 
bility of examining the present procedure governing controversies arising un- 
der the antitrust laws and the various statutes establishing regulatory agen- 
cies with a view to advancing their effective, e\-pe<litions, and economic dispo- 
sition, and authorizetl the designation of a conmiittee of the Conference to 
consider: [means by which these ends might be achievwl. |" 

The Chief Justice apijointed a Conmiittee of 10 judges. Circuit .Judges Stone, 
Magruder, Augu.stus Hand, Lindley, and I'rettyman, and District .Judges Clies- 
nut, Kloeb. Ix'ah.v. Rifkind. and Vnnkwich. 

At its first meeting the Cnnimiftce took action wliich is reflecte<] in the follow- 
ing extract from a letter from the Committee to the Chief .Justice: 

"The Committee was troubliKl by the assignnicnl to it uf the administrative 
agenc.v pliase of the general problem. The members of the Committee were 
of the view that their own limited experience in this tield would place a limited 
valtie upon their recommendations in tlie field. 
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"After careful discussion the Committee unanimously instructed lue to sug- 
Kest respectfuily to you tlie npixjintniciit of a second section to this Commit- 
tee, to be composed of persons familiar with the problems of the admlnistra- 
tiv<> agency procedure; for example, members or general counsel of commis- 
sions or exijerieiiced private practitioners before the agencies, or both." 

Thereu|>on the Chief Justice autliorized the apiwintmeiit of "an Advisory 
Committee, comixised of persons in and out of the Government familiar with 
the problems of administrative agency procedure." On .Time 20, 1!!.50, such 
an Advisory Committee was appointed. It had 12 members: 3 members of 
administrative agencies, 3 general counsels for agencies, 2 private practitioners 
who had then recently left membership on administrative agencies, and 3 lawyers 
in the general practice with prior administrative law experience. In a footnote 
are the names of the members of that committee.^ 

This Advisory Committee spent 9 months in a firsthand investigation of the 
causes of excessive delay and expense and unduly voluminous records in the 
procedures of Federal regulatory agencies, and possible remedies therefor. On 
March 30, 1951, it submitted its report, which contained a dozen recommenda- 
tions. The first was for an "Administrative Agency Conference." The idea 
was first suggested by Clyde Aitchison, of the IC(^, a member of the Committee, 
and at that time the dean of all commissioners In the Government. At any rate 
he made a speech during that time to the ICC Practitioners Association, which 
was later published in its ,Ionrnal of November 19.50 (vol. XVIII, pp. 118, 
120-122). In that talk the Conmiissloner stresse<l the responsibility of the 
Commission and of its j)racticing bar in the formulation of remedies for the 
problems of cumbersome, costly, and overly detailed procetlures. Here the germ 
of an idea can be readily detected.   The AdvLsory Committee said : 

"The regulatory agencies themselves must solve this problem. The solution 
may best be accomplished by the cooperation of all agencies involved; in fact, 
a cooperative approach, with mutual exchange of exi)erience and suggestions, 
seems imperative for the most efficient functioning of the administrative agen- 
cies. With such an approach to this problem in mind, your Committee's primar.v 
recommendation is that the Judicial Conference suggest to the President that 
he call or cause to be calletl, a conference of representatives of the administra- 
tive agencies having adjudicatory and substantial rulemakiug functions, for the 
purpose of devising ways and means for achieving the objectives with which 
this Committee is concerned." 

The Judicial Conference Committee to which this report was addressed ap- 
proved it, and the Judicial Conference itself approved it. At its meeting in 
September 191)1, the Conference adopted a resolution as follows: 

"Upon consideration, the Conference ordered that the Committee's suggestions 
and recommendations with respect to the call of a conference of representatives 
of the administrative agencies having adjudicatory and substantial rulemaking 
functions, be approved with this additional recommendation : 

"That representatives from the Federal Judiciary and the bar as may be de- 
sired be designated to attend said Conference and to serve in such capacity as 
the President may determine." 

Cheif Justice VInson duly transmitted this suggestion to the President. 
On April 29, 1953, President Elsenhower issued a document addressed to all 

executive departments and administrative agencies. He said, in part: "Accord- 
ingly, I am happy to call a conference of representatives of the departments and 
agencies, and of the judiciary and the bar, for the puriiose of studying the prob- 
lems thus described." 

He requested the Attorney General to can.se a list to be prepared of the depart- 
ments and administrative agencies having adjudicatory and rulemaking func- 
tions. He requested each department and agency thus listed by the Attorney 
General to designate a representative to meet with otlier such representatives 
in a conference. With the agreement of the Chief Justice he invited three 
Federal Judges to participate. He named 3 trial examiners and 12 practicing 
lawyers to participate. 

The Attorney General Hated .'57 agencies. Thus the Conference was composed 
of 7.T members. This Conference came to be known as the Pre.sident's Conference 
on Administrative Procedure. It operated in the following fashion: A Com- 
mittee on Organization and Procedure, consisting of six members, was appointed 

' E. Barrett Prettymnn. Chalrninn; Clyde B. Aitchison, John Onrson. Benedict P. Cnttone. 
Robert K. McConnnuirhey. B. L. Reynolds. Paul L. Styles. Preston C. King, Jr., Jo8rpb J. 
O'Connell, Jr.. Bradford Ross, John L, SuUlvnn, Roger J. Whlteford. 
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and acted as an exe<^-atlve coiuiiiiltee, plnnuliitj the organization and the rules 
of procedure. Nine other standing committees were apixiinted—on prehearing, 
pleadings, evidence, trial problems, hearing officers, jnilicial review, uniform 
rules, office of Federal administrative procedure, and style." 

These committees conducted studies of the subjects assigned to them by the 
Conference. Some of them conducted extensive hearings. They summoned to 
their assistance prominent experts in the field, who were denominated con- 
sultants. The Committees prepared reports, some of which were extensive and 
contained much basic material. These reports were circulated to the members 
of the Conference but were not debated or acted upon by the Conference. The 
Committees also submitted recommendations, which were dire<'t and succinct and 
based upon or drawn from reports. These recommendati(ms were placed on the 
agenda of the Conference and were debated and adopted or rejected. When 
adopted, they were referred to the Committee on Style for editorial revision. 
This procedure was, generally speaking, the procedure usually followed by 
legislative bodies. 

The Conference held four plenary sessions, June 10, 11, 195.3, November 23. 24, 
1953, October 14, 15, 1954, and November N. !>, I!)."i4. It adopted 35 recom- 
mendations, 2 addressed to the President, 3 to tlie Judicial Conference, 7 to the 
Civil Service Commission, 1 to the General Services Administration, and 22 to the 
various Government agencies. It adopted a final rejwrt, which was duly trans- 
mitted to the President. As Its final action the Conference adopted a resolution 
recommending that a similar conference be establisheil on a iK'rmaneiit l)asls. 
President Eisenhower acknowledged receipt of the report on March 3, 1955, and 
said, in part: 

"The work of the Conference has shown that an exchange of exjwrience and 
views between Federal ndministrntors and between them and members of the 
practicing bar and the judiciary produces useful ri>sults. I am confident that 
means will be devised for continuing such cooperative effort." 

The resolution respecting a permanent conference was referred by the 
President to the Attorney General. 

Thereafter several parallel series of events ensued. The Judicial Conference 
of the District of Columbia Circuit, the American Bar A.ssociation, the Federal 
Bar Aswclation. and the chairman of the large independent agencies all studied 
and took action in resiiect to the proposal for a iiermanent conference of the 
agencies respecting their procedures and other problems. 

In the fall of 15)58, in preparing for the Judicial Conference of the Pistrict 
of Columbia Circuit to be held in the spring of 19."»9, the Committee on Arrange- 
ments listed as one topic for the «>n8ideration of the conference "I'roblems of 
Administrative Law." 

This Circuit Judical Conference consists of all the Federal Judges on the 
district c-ourt and the circuit court of appeals, various Feiieral and municipal 
law oflScials, and about 120 members of the practicing bar who are selected by a 
committee of Judges and lawyers. Several months before a meeting of the 
Conference Its Committee on Arrangements selects topics for debate, considera- 
tion, and ac-tion. Study groups, usually conuwsed of 20 or 25 members each, 
are assigned to study and present recommendations on these topics. The mem- 
bership of the 19.59 conference included a number of Government attorneys and a 
large number of attorneys engaged in jiractice before the administrative agencies. 

The study group on the administrative law topic was chaimianned by Wil- 
liam C. Koplovitz, Esq. It presented thrt* report.s. ,\1I reports recommended 
the establishment of a i)ermanent Conference on Administrative Procedure but 
they differed on machinery. 

One report recommended thai the Attorney (Seneral call together a group to 
formulate plans for the Conference and to make appropriate recommendations 
to the President for its establl.shment. Another report recommended thai the 
President call an interim conference i)ending enactment of a statute, and that 
the Iiermanent Conference be established by legislation. The third report 
recommended that the chairmen of the seven large inde))endent agencies meet 
and establish the Conference. 

After extensive debute the Judicial Conference adopted the second of these 
proposed recommendations; that is, an interim couferem-e to be estublishe*! 
by the President and a iK-nnanent conference to be established by an act of 

•The Chnlriii.iii of thcsp Cdtnmltteeo wprp John C. Doerfor. .AlliKon Uiiport. Kn'ory T. 
Niiniiole.T. .Jr.. K 'innnd L. .TOHPIJ. Earl W. Klntner. Liimbert Me.Mllstcr. ThnniaH ,T. nt'rbort. 
Jobn A. Danaher, iiiul Conrad E. Snow. 
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Congress. That recommendation was transmitted to the Judicial Conference 
vt the United States, which at its Sei)tenil>er 1!>5'J meeting appointed a commit- 
tee to consider the matter. At its uieetinK in March 1960, this conference; i.e., 
the Judicial Conference of tlie United States, adopted the following resolution: 

"Regolvcd, That this Conference approves the establishment of a permanent 
Conference on the procedures of executive departments and administrative 
agencies In adjudications and rulemakings, in which Conference representatives 
of the departmeut«, the agencies, and the practicing bar would participate, for 
the purixj.se of exchanging information and making recommendations to the 
several agencies and departments for the improvement of the administration of 
justice by them. The Chief Justice, as Chairman of this Conference, is author- 
ized to communicate this action, at such times as he deems appropriate, to the 
I'resident and to such other officers, including Members of the Congress, as 
may be concerned with this subject from time to time; and the Chief .Justice is 
further authorized to implement this action further in such other ways as he 
may deem appropriate." 

Chief Justice Warren thereafter transmitted the resolution to President Elsen- 
hower, together with his own strong personal recommendation for such a 
conference. 

In the meantime, coincident with the study undertaken by the Judicial Con- 
ference (IJlstrict of Columbia) a special committee of the Federal Bar Associa- 
tion liegau a study of tlie matter and made a reiwrt to the National Council of that 
association. On May 2(), li)o9, the day before the meeting of the District of 
Columbia Judicial Conference, the National Council of the Federal Bar unan- 
imously Hdoptetl a resolution which endorsed the concept of a permanent con- 
ference, and called u|K)n tlie Attorney (inneral to Invite a coiuniiltee of repre- 
sentatives of the agencies and the practioinn bar to formulate plans to be pre- 
sented to the President for such a conference. The Federal bar. It can be 
safely said, was opiwsed to legislation as an Initial step. 

On September 24, 1939, Chief Justice Warren addressetl the annual conven- 
tion of the Federal Bar Association in a si)eech which was one of the key events 
in the development of administrative law in recent years. Among other 
thiuRs he said: 

"Today it is generally recognized that far too many administrative pro- 
ceedings in Federal ajiences are also subject to excessive and unnecessary delay. 
Perhaps even more discouraging in the agency prweedings is the fact that 
meaningful information on the state of the backlog, and the extent of the delay, 
is not even available. 

"Tills is true because there presently exist few criteria or standards for 
determining how long it should normally take to get final agency action on 
the ordinary administrative case. 

* * * * • • •     • 

"If there is anything which symbolizes the dlslUnaion of the American people— 
of the lay public—in our legal system, it is the factor of unconscionable delay. 

« * * * * It « 

"Turning briefly to the legal services performed in the administrative agencies, 
I know that many of you are aware that last year 21 Federal administrative 
agencies terminated in excess of 25,000 proceedings, and that the trend is 
continually upward. * * • 

"For this reason. I am particularly glad to inform .von that the Judicial Con- 
ference of the United States, at its meeting last week, approved in principle the 
proposal for a permanent Conference on Administrative Procetlure—which the 
Federal Bar Association and judges have been advocating. 

"Such a conference—composed basically of agency representatives, but with 
practicing law.vers and other participants as well, is sorely needed to conduct 
continuinK and jiractical studies of wa.vs to eliminate undue delay, expense, and 
volume of hearing record; to develop imiform rules of practice and procedure ; 
and generally to promote greater efficiency and economy in the administrative 
iwocess." 

Also in the meantime, at the meeting of the Council of the Administrative 
Law Se<'tlon of the American Bar Association at Miami In .\ngust 19.")9, a reso- 
lution was adopted endorsing the idea of a permanent Conference on Admin- 
istrative Procedure, the steps to be an interim conference to be set up by 
the President and a permanent conference to be created by tie Congress. This, 
we may note, was the s.ime as the view taken by the Judicial Conference (Dis- 
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trict of Columbia). That resolution was adopted by the section, trans- 
mitte<l by s|)ecial order to the house of delegates, and there adopted. Tniiis- 
mission to the Judicial Conference (U.S.) and to the President was authorized. 
At tlie same time the house of delegates designated the council of the admin- 
istrative law section and the special committee on procedure, chairmanned 
by Smith W. Broolihart, Esq., to act jointly in the preparation of legislation 
on the subject. Proposed legislation was prepared for presentation to the 
midwinter meeting of the house of del^ates in Chicago in February 1!)61. 
On account of then pending events, action on that report was postponed until 
the August meeting. 1901. 

In February 19(50 the Subcommittee on Legislative Oversight, of which Con- 
gressman Oren Harri.s was the chairman and Robert W. Li.shman was chief 
c-oun.sel, submitted an interim report (H. Kept. No. TJ.'iS, Hfith Conp;.. '.id .«css.), in 
Which attention wa.s ealletl to the steps being taken in the process of the formu- 
lation of a proposed permanent group to study the overall problems of the 
agencies.   The suix'ommittee said: 

"Current thinking is that this new organization, to be known as the Con- 
ference on Administrative Procedures, will perform, in the administrative 
law field, the present functions In the judicial field which are performed by 
the Conference on .ludicihl Procedures." 

Still in the meantime, the Chainnen of six of the large independent agencies 
(Civil Aeronautics Board. Federal Trade Commission, Federal Power Com- 
mission, Fe<leral Communications Commission, Securities and Kxchanjte Commis- 
sion, and Interstate Commerce Commission) jointly prepared n letter to the 
President. This was a long, detailed statement, in which the need for a i)er- 
manent conference was stated and the composition of such a conference suggested. 
The letter further i)r()poBe<l that an organization committee prepare an agenda 
for the C(mference and suggested further that consideration of legislation not be 
undertaken until after organization of the Conference and that recommendations 
resiKM'ting legislation be adopted by the Conference itself. In this letter it was 
proposed that eight of the (^aliinet deptirtnients, the Civil Service Commission, the 
Atomic Energy Commission, the Federal Aviation Agency, and the seven large 
independent agencies send representatives to the Conference, and that certain bar 
associations nominate members. "Such associations," said the letter, "might 
well include" the American Bar, the Fe<leral Bar, the ICC Practitioners, the 
Motor Carrier Lawyers Association, the Federal Power Bar, the Federal 
Communications Bar, the Federal Trial Examiners' Conference, "and similar 
organizations." That letter was eventually completed and dated August 25, 
19(50. 

Under date of August 29, 19(50, President Eisenhower concurred in the pro- 
posal and authorized arrangements for the initial organization of such a con- 
ference. A committee, which came to be known as an Organization Committee, 
was thereupon apiwinted * and after several weeks of work completed a 
proposed set of bylaws. 

The Conference envisioned by that set of bylaws was an nssemblyllke body of 
65 delegates, 40 of whom would be from the Government and 25 from outside 
the Government. One delegate would be designated by the Secretary of 
each of nine Cabinet departments, two from each of the seven big agencies, two 
trial examiners, and six to be appointed at large by the chairman, with the 
approval of the Executive Committee. The plan envisioned that five delegates 
be named by the president of the American Bar Association, two by the presi- 
dent of the Federal Bar Association, eight from the practicing bar, five from 
university faculties, and five experts in nonlegal fields, all to be named by the 
chairman, with the approval of the Executive Committee. The plan provided 
for standing committees, for a permanent secretariat, and for liaison with 
the Congress throtigh the naming of six Representatives, three from each 
Hou.se, by the Vice President and Speaker, respectively. 

The proposed bylaws described in some detail the subjects which would be 
considered by the Conference. About this time the national election occurred, 
and action looking toward a call of the Conference was postponed. 

"The nnmcs of the mpmlinrs of this oommlttPP were Donnld C. Beol.T-. Mnrvpr H. Tlcrn- 
ntpln. Kent H. Brown. .Tohn L. FItzKPrnld. Robert W. GInnnne. Enrl W. KIntner. Uolicrt 
Kmraer. John C. MiiRon. ThomnR G. Meelcer. Curl R. Miller. E. Blythc Stason. Theodore F. 
Rtpvens, .Tprrold G. Vnn Clsp. Franklin M. Stone; E. Barrett Trettyman, clialrmaD; aD^ 
William C. Koplorltz. secretary. 
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Promptly after the election, President-elect Kennedy named Dean James M. 
Landis to prei)are for lilm a report on the administrative agencies and their 
problems. Dean Landis submitted his report on December 20, 19G(). In it he 
referred to the President's request of August 29, to the Organization Com- 
mittee, and to the preliminary draft of bylaws. He recommended that this 
work be encouraged and continued.   He said, in part: 

'•• • • Much can come from this effort, including not merely reTlsions in 
our administrative i)rocedures but also the making of our regulatory agencies 
into a system just as the Judicial Conference of the United States has made a 
system of what were once isolated and individual Federal courts. • • • 

"The concept of au Administrative Conference of the United States promises 
more to the improvement of administrative procedures and practices and to the 
systcmutizatiou of the Federal regulatory agencies than anything presently on 
the horizon. It could achieve all that the concept of the Office of Admin- 
istrative Procetlure envisaged by the Hoover Commission and endorsed by the 
American Bar Assoication hoped to accomplish, and can do so at a lesser 
cost and without the danger of treading on the toes of any of the agencies." 

On April 13, lOfil, President Kennedy sent to the Congress a special 
mesMige on regulatory agencies. In the course of that message he discussed the 
establishment of an Administrative Conference of the United S ates. He said, 
in part: "The pr<x;ess of modernizing and reforming administrative pro- 
cedures is not an easy one. It requires both research and understanding. 
Moreover, it must lie a continuing process, critical of its own achievements and 
striving always for improvement." He announced that he had issued an 
Executive order calling at the earliest practicable date the Conference, to be 
organized by a council of lawyers and other experts from the agencies, the bar, 
and university faculties. He said that the council would ctmsider questions 
concerning the effei'tive dispatch of agency business, "along with the desirability 
of making this (^)nference, if it proves itself, a continuing body for the resolu- 
tion of the.se varied and changing procedural problems."   He further said: 

"The results of such an Administrative Conference will not be immediate 
but projierly pursued they can be enduring. As the Judicial Conference did for 
the courts, it can bring a sense of unity of our administrative agencies and a 
desirable degree of uniformity in their procedures. The interchange of ideas and 
techniques that can en.sue from working together on problems that upon analysis 
may prove to be common ones, the exchanges of experience, and the recognition 
of advances achieved as well as solutions found impractical, can give new life 
and new efflcien-y to the work of our administrative agencies." 

In his Executive Order No. 10!»;H President Kennedy established the Ad- 
ministrative Conference of the United States, to consist of a Council of 11 
members named by him and a general membership from the executive depart- 
ments, the administrative agencie.s, the practicing bar, and other persons specially 
informed. "The purpose of the Conference." says the Executive order, "shall 
be to a.ssist the President, the Congress, and the administrative agencies and 
executive dejMirtments in improving existing administrative procedures." The 
order provided that the composition of the membership should be determined 
by the Council; that the total membership be not less than .50 jiersons, a majority 
of whom should be from the executive departments and administrative agencies: 
that the government members be designated by the heads of their respective 
departments and agencies; and that the other general members be named by 
the Chairman, with the approval of the Council. The order provided that the 
Dirctor of the Office of the Administrative Procedure, which is in the Depart- 
ment of Justice, should act as the executive secretary of the Conference. It 
authorized the making of arrangements with the President of the Senate and 
the Speaker of the House for participation by interested committees of the 
Congress. 

The next day after the foregoing events the Subcommittee on Administrative 
Practice and Procedure of the Senate Judiciary Committee returned a report 
(S. Rep. No. 168, 87th Cong., 1st sess.) in the course of which it said. In part: 

"VI. The subcommittee recommends that every assistance should be given In 
making permanent an Administrative Procedure Conference, and that Congress 
should provide the Office of Administration and Reorganization with funds to 
provide a permanent secretariat for that conference. 
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"That such an assembly of the i)ersoiis most directly concerned with the func- 
tioning of administrative agencies offers a continuing possibility of improvement 
in procfdures through Interchange of ideas is a matter of universal agree- 
ment • * *. The sulx»mmittee recommends that every congressional encourage- 
ment be given to the establishment and continuation of the conference. Since, 
as we have pointed out elsevrhere, we believe that the guidance of the Presi- 
dent is necessary for the improvement of the administrative process, we recom- 
mend that the permanent staff should be a part of the Office of Administration 
and Reorganization, and therefore a part of the President's own staff." 

On April 29, 19(51, the President announced the appointment of the Council of 
the Administrative Conference. In so doing he called attention to the fact 
that the Council membership, apart from the Chairman, was equally divided 
between those from the Government and those from outside the Government. 
The members, besides the Chairman, were Manuel F. Cohen, member of the 
Securities and Exchange Commission; Walter Gellhorn, professor of law, 
Columbia University, New York City; Joseph P. Healy, vice president-general 
counsel, Boston Edison Co., Boston, Mass.: Everett Hutchlnson, chairman. Inter- 
state Commerce Commission; James M. T>andis, special a.ssistant to the Presi- 
dent ; John D. Lane, of the firm of Hedrick & Lane, Washington, D.C.; Earl 
Latham, Eastman professor of political science, Amherst College, Amherst, Mass.; 
Carl McGowan, of the law firm of Ross, McGowan, & O'Keefe, Chicago, 111.; 
Nathaniel L. Nathanson, professor of law, Northwe.stem University, Evanston, 
111.: and Max D. Paglin, General Counsel, Federal Communications Commission. 
Webster Maxson, Director of the Office of Administrative Procedure, was 
executive .secretary. 

The Council thus constituted include<l, besides the Chairman, three practicing 
lawyers, three professors (one of whom is an outstanding authority in political 
science and two are outstanding professors of administrative law), and three 
are from Government agencies. The 10th member of the Council, Dean James 
M. Landis was highly experienced in the chairmanship of regulatory agencies, 
higlily experienced in the teaching of law, and highly experienced in the practice 
of the law. 

The Council wns imnieillately called into session and met in three ses.slons. 
Monday and Tuesday. May 8 and 9, Monday mid Tiiesday, May 22 and 23, 
and on Monday, June 20, 1961. On May 23 it finalized jilans for the Institution 
and oi>eration of the Conference. It named the agencies to be invited, approved 
a list of non-Government uicnibers to be named, adopted bylaws to lie projw.sed 
to the Conference. Adopted in general terms a program of work for the Conference, 
and adopte<l a budget to be submitted to the Congress. It called the first meeting 
of the Conference for Tuesday, June 27, in Washington. That first plenary 
session was held as scheduled. 

The Conference thus set up was composed of a Chairman and 85 members. 
Of these. 10 were the Council named by the President; 44 members were named 
by the heads of executive departments and agencies. 22 were named from outside 
the Government, find 2 trial examiners were designated. The members not 
named by the departments and agencies were named by the Chairman of the 
Conference with the approval of the Council. The composition of the Confer- 
ence wns 00 percent from the Government agencies and 40 percent from the 
outside (.o-t-44-l-2=.51; 5-f29=34). Members named by the heads of Govern- 
ment agencies were as follows: By the Secretaries of the Cabinet departments 
each 1 member, and by some who.se departments include several agencies, 2 
members; by the heads of each of the so-called big 7 Independent agencies, 2 
memliers; by the heads of 14 other agencies having rulemaking or adjudicatory 
functions, 1 member each. Of the members from outside the Government service, 
21 were practicing lawyers. 3 were from law school faculties, 2 were from 
faculties of schools of government, and 1 was an accountant. 

In the selection of the meml)ers from the practicing bar, a major effort was 
made to produce a cross section of all shades of interest in administrative law 
procedure. A ILst was made of the name.s of over a hundred thoroughl.v (luali- 
fied |K?opIe from which to choose. Specialists in each of the major areas of Fed- 
eral regulation were named. Some others with broad general experience In 
several areas were included. Some lawyers not .specialists were named. Geo- 
graphy, both of the lawyers and of their major client.s. was a factor, although (»f 
course .several from Wa.shington. D.C, were necessarily on the list. Not more 
than one member of any one law firm, or from any one university, was named. 
Different int.erests in the several areas of interest are represented, as. for «>x- 

.1,';--25—04 5 
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aTrtple, Shippers as well as tlie railroads and motor carriers In the field of iuter- 
Stato coniuieree. A mixture of political affiliations was sought. Every Invitee 
accepted.    The roster of the Conference is attached. 

No member of the Conference, either from the Government or from outside, 
appeared In a representative cajMicity. Each api^eared as an Individual, and 
while of course each gained assistance by inquiry and consultation, the views 
expressed and the votes cast by each were understood to be his own. 

The Conference operated on an a.sseuibly or lefci.slative ba.sis. Subjects for 
.study and recommendation were immediately assigned to committees. Xine 
Standing committees were established. Their principal areas of interest were 
respectively: (1) i)ersonnoI, (2) rulemaking proceedings, (3) licensing and certi- 
ficating proceedings, (4) compliance and enforcement proceedings, (5) the ad- 
judication of claim.s, (6) statistics and report.s, (7) internal operation and 
procedure, (8) education and information, meaning the preparation of manuals 
on procedure and the holding of seuiinars in the field, and (!>) judicial action 
of various .sorts. Specific topics were assigned for study and recommendation, 
ranging from recruitment programs for lawyers in government, through ini- 
I)rovements in proceedings for all sorts of case.", formulation of criteria for 
measuring delay and backlogs, better internal operations, grassroot informa- 
tional meeting, manuals in craftniaushlp, tlie massive complex which is delay 
and exiK'use, all the way to better means for judicial review. 

The chairman of these committees are Ashley Sellers, Esq.; Commissioner 
Gilliland, of the CAB; Connni.ssioner Hyde, of the Federal Communications 
Commission; Messers. Roi)ert W. Ginniuie, James McI. Henderson, and Cyras 
R. Vance, who were, resiK-ctively. General Counsel of the Interstate Commerce 
Commission, the Federal Trade Commission, and the Department of Defense: 
Jles.sers. Charles W. Bucy and David Ferber, who were asswiate counsel of 
the Department of Agriculture and the SEC; and Prof. Emmette S. Redford, of 
the Univorsit.v of Texas. 

Liaison with the Congress by means of Members of each House, designated 
by the Vice President and the Speaker, resiwctively. which designees are Invited 
to attend the sessions of the Conference and to enjoy the privilege of the floor. 
These designees are Senator Hart, Muskie, and Dirkseu, and Congressmen Oren 
Harris, Walter Rogers, and .John B. Bennett. 

The committees were fortunate in obtaining the services of educators in 
leading law schools in the country, who acted ns full-time staff directors and as 
consultants as the need appeared. The names of these scholars were: Auerbadi 
of Wisconsin and Minnesota, Cramton of Michigan, Jones of Columbia. Kramer 
of George Washington, Lester of Cincinnati, McKay of New York University, 
and Metzger of Georgetown. And the committees were authorized to secure the 
services of research directors, ujion a retainer basis of eni[)loyment, but members 
of the Council and of the Conference and most of the c<msultants served without 
compensation. Administrative and secretarial services were supplied the Con- 
ference and the conmiittees by the Office of Administrative Procedure of the 
DeiMirtinent of Justice. 

The Conference, as a whole, operated in the form of a legislative assembly. 
The course of operation was: (1) A sul)jpct was suggested for study. Such 
suggestion might come from anywhere or anybody. (2) The Council adopted 
the suggestion and proiKJsed its a.ssignment to a committee. (3) The assembly 
api>roved the Council assignment. (4) The conunittee considered the subject 
and directed research into it. (.">) A staff dire<"tor made or directed the research 
and fomiulatetl the data thus accumulated into a staff report. (6) The com- 
mittee considered the staff report and prepared a recommendation of action on 
the subject. It formulated a report—usually, of course, based uiwn the sttiST 
reix>rt—in support of its recommendation. These—the committee reiKirt and its 
recommendation—were two sejiarate documents, one somewhat extensive and 
the other .succin<'t. (7) The Council considered the recommendation and passed 
it along to the Assenddy. Both the report and the recommendation were circu- 
lated to the entire membership. (8) The Assembly debated the recommendation 
in a public plenary session and voted on it. (9) If adopted by the Asscmldy, the 
recommendation was transmitted to the President. A total of 30 recommenda- 
tions were adopted, covering a wide variety of matters, more importantly the 
following: 

"Jurisdiction and procedures for review orders of the Interstate Commerce 
Commission: producticm of records and briefs by means more economical than 
printing, and designation of record after the filing of briefs; unification of the 
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Armed Services Board of Contract Apjieals and eliiiiiiiation of subsidiary hoards : 
reexaiiiiiiation liy aKCticies of tlicir prfK-edural nilcs, and creation of niachiner^' 
within the agencies for continuous observation of proce<lures; delegation of 
final de<-i6iional authority: snbiiena jiracticcs: licensing of truck oiK'rations by 
the Interstate Commerce Commission : right to counsel of jK'rsons coniiiellod to 
api)eiir: iniproj'er ex parte reprc-'inifMtiims: statistics on aduiiiiistratlve pro- 
ceedings (l[Ki2) ; judicial enlorccmcat of o.-dirs of the National Tjabor Relations 
Board; nitemaking procedures; 'civil Aeronautics Board procedniTs for the 
consideration of domestic route applications; Federal Communications Comniis- 
siou proccHlures for the consideration of mutually exclusive !ipi)licafii)ns for* 
broiulcast fa<Mlitics in the siiiae community; Federal rommunications Com- 
mission pr(Kcdures for broadcast licensing: right to counsel of jHTsons who 
appear voluntarily; continuing statistical study: advanced training of agency 
lirofessional i)ersoimel; exandners; legal career service; debannent of con- 
tractors; discovery in administrative proceedings." 

The t'oiiference met In six pb'nary sessions. The first was held on June 21. 
MKil. The live later sessions convened on December ."> and (i, liKll; April 3, 
ltH>2; June lit), J'.Hi2; October 1»>, 17. and 18. KWJ; and l>eceml)er 4 an<I .">. 1!>I'2. 
The first session was attended by T(! members, the second by 74 mend)ers. the 
thinl by 77 mendiers, the fourth by tiit nienib:-rs, the fifth by 81 members, and the 
final session by 72 members. 

The nine standing cnmmitlees met for the first time inimeili.itely fnl!o'.ving 
the first plenary session. During the l.'^ months which followed there were a 
total of 93 such committee meetings. 

Initial arrangements for the oiK'ration of the Conference Included the esiali- 
lishment of an interagency group fund, pursuant to authority contained in the 
Executive order and 31 U.S.C. fiOl. In this way .$(iO.(.»(K> was made available 
for the first few months of Conferi'iice operation. In September ItMJl, Congress 
added an appropriation of $ir>0.000 for Conference oiK-rations during the re- 
mainder of the fiscal year l!tC2. and in October 10C2 an additional $100,000 
was appropriated for the 6 months of fiscal year 1963 in which the Conference 
would be in operation. 

At the end of fiscal year 1961. .$2.«!,018.09 of the funds contributed to the inter- 
agency group fund remained miobligated. At the end of fiscal 1962, .'?"')7,.T13 
remained unused from the total funds available. These unobligated balances 
were released to the Treasury of the Uidted States. 

The Conference rendered a final report of its activities under date of Decem- 
ber 15.1962.   The report was made public. 

At the same time, under date of December 17, 1902. the Confer-Tice. pur- 
suant to section 2 of Executive Order 10934, rei«jrted its suggestions of appro- 
priate means to be employed in the future for the purijose of Improving the 
processes of administrative agencies.   It said, in part; 

"We recommend the establishment of means by which agencies In the Federal 
Government may cooperatively, continuously, and critically examine their ad- 
ministrative proces.ses and related organizational problems. Believing that the 
main sources of information as well as the resolve to couple fairness with effi- 
ciency lie within the agencies tliemselves. we urge that the proposed organiza- 
tion be composed largely of governmental personnel, but with a sufficient infu- 
sion of outside experts to assure objectivity and variety of views." 

It recommended the creation, on a permanent footing, of an Administrative 
Conference of the United States, to be compo.sed of a Council and an Assembly. 
The Council, it said, shoidd consist of a Chairman and 10 other members, the 
Chairman to be appointed by the President, by and with the advice and con.sent 
of the Senate, for a term of a years, and other Councilors to be appointed by the 
President to serve 3-year terms. 

The Assembly, the Conference said, should be composed of the members of 
the Council and. in addition, not more than SO members, to be named pre- 
ponderantly from among Government personnel by the heads of agencies desig- 
nated by the Council, and, in lesser numbers, chosen by the Coimcil from the 
bar, the universities, and other .sources. The Administrative Conference, the 
recommendation said, should have power to inaugurate and conduct studies of 
any phase of any agency's procedures, giving "procedures" the broadest mean- 
ing, and should have power to submit recommendations to the President, the 
Cabinet departments, the adndnistrative agencies, the Congress and Its com- 
mittees, and the Judicial Conference of the United States. 
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The report related the recommendation In considerable detail, and recited 
at length the reasons which impelled the recommendation. The report wa« 
made public. 

Thereafter the Bureau of the Budget translated the recommendation of the 
Conference for a continuing Conference into the form of a proposed bill. The 
draft was Introduced in the Senate as S. 1664, 88th Congress, 1st session, by 
Senator Long of Missouri, chairman of the Senate Subcommittee on Adminis- 
trative Practice and Procedure. The bill was referred to the Committee on 
the Judiciary. That committee reported the bill with amendments and recom- 
mended that it pass (Kept. No. 621, Oct. 29, 1963, 88th Cong., 1st sees.). The 
report was unanimous. The bUl passed the Senate without objection on October 
30, 1963 (109 Congressional Record 19566). In the House of Representatives, on 
October 31,1963, the bill was referred to the Committee on the Judiciary. There 
it was referred to Subcommittee No. 3. 

APPENDIX 

IDENTIFICATION or CouNcn, MEMBEBS 

Judge B. Barrett Prettyman (Chairman), senior Judge of the U.S. Court of 
Appeals for the District of Columbia Circuit. 

Max D. Paglln (Vice Chairman), General Counsel, Federal Communications 
Commission, formerly Assistant General Counsel and staff member. 

Manuel F. Cohen, member of the Securities and Exchange Commission, formerly 
Director, Division of Corporation Finance, Securities and Exchange 
Commission. 

Walter Gellhom, professor of law, Columbia University, 1933 to date; Director, 
Attorney General's Committee on Administrative Procedure, 1939-41: Office 
of the Solicitor General, U.S. Department of Justice, 1932-33; author of 
various books on administrative law. 

Joseph P. Healey, vice pre.sldent-general counsel of Boston-Edison Co.; former 
commissioner of Corporations and Taxation for the Commonwealth of Massa- 
chusetts; former law partner In law firm of Hemenway & Barnes, Boston, 
Mass.; professor of coriwrate law nt Boston College Taw School since 1947. 

Everett Hutchmson, member and former Chairman of the Interstate Commerce 
Commission. 

James M. Landis, partner in the firm of Landis, Brenner, Feldman & Rellly; 
formerly Special Assistant to the President: Chairman of the Civil Aeronautics 
Board; Chairman of the Securities and Exchange Commission; dean of the 
Harvard Law School. 

John D. Lane, member of the firm of Hedrick & Lane, Washington, D.C.; formerly 
administrative assistant to Senator Brien McMahon of Connecticut 

Earl Latham, Eastman profes.sor of political science, Amherst College, Amherst, 
Mass. 

Carl McGowan, member of the firm Boss, McGowan & O'Keefe, Chicago, 111.; 
general counsel, Chicago & Northwestern Railroad; formerly professor of law. 
Northwestern University Law School; formerly counsel to the Governor of 
lUinols. 

Nathaniel L. Nathanson, professor of law. Northwestern University; consultant 
to the Justice Department with re.'spect to administrative procedures, 1961; 
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and Exchange Commission, 193.5-36; law clerk to Justice Louis D. Brandeis. 
]934-.'J5: author of casebook on administrative law. 
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Reva Beck Bosone of the Post Office Department. 
Cyril F. Brickfield ' of the Veterans' Administration. 
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Charles W. Bucy of the Department of Agriculture. 
Clark Byse of the Law School of Harvard University. 
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Cyrus J. Colter of the Illlnots Commerce Commission. 
John F. CnShman of the Federal Communications Commission. 
Richard M. Davis of the firm Lewis, Grant & Davis, Denver, Colo. 
George S. Dixon of the firm Matheson, Dixon & Bieneman, Detroit, Mich. 
Charles Donahue of the Department of Labor. 
Thomas J. Donegan of the Subversive Activities Control Board. 
Bernard Dunau of the firm Jaffee & Dunau, Washington, D.C. 
David C. Eberhart of the General Services Administration. 
Irvin Fane of the firm Spencer, Fane, Brift & Browne, Kansas City, Mo. 
Jaseph A. Fanelli of the firm Fanelli & Spingarn, Washington, D.C. 
Roland J. Farley" of the firm Farley, Moore, Costella & Hart, St Paul, Minn. 
William Feldesman of the National Labor Relations Board. 
David Ferber of the Securities and Exchange Commission. 
Edward W. Fisher of the Department of the Interior. 
Thomas J. Flavin' of the Department of Agriculture. 
Abe Fortas of the firm Arnold, Fortas & Porter, Washington, D.O. 
Ralph Fuchs of the University of Indiana Law School. 
Myles F. Gibbons of the Itallroad Retirement Board. 
Robert E. Giles of the Department of Commerce. 
Whitney Gillilland of the Civil Aeronautics Board. 
Robert W. Glnnane of the Interstate Commerce Commission. 
Nathaniel H. Goodrich " of the Federal Aviation Agency. 
Frank C. Hale * of the Federal Trade Commission. 
Lawrence E. Hartwlg of the Renegotiation Board. 
James McI. Henderson of the FedeiJil Trade Commission. 
Harold \V. Horowitz of the Department of Health, Education, and Welfare. 
Thomas T. F. Huang' of the Department of State. 
Ijeo A. Huard of the University of Santa Clara College of Law. 
Rosel H. Hyde of the Fe<leral Communications Commission. 
.John A. Johnson of the National Aeronautics and Space Administration. 
T. C. Kammhoiz of the firm Vedder. Price, Kaufman & Kammholz, Chicago, III. 
R. Keith Kane of the firm Cadwaiader, Wickersham & Taft, New York, N.Y. 
Sidney G. Kingsley' of the Atomic Energy Commission. 
Earl Klntner of the firm Arent, Fox. Kintiier, Plotkin & Kahn, Washington, D.C. 
John W. Kopecky of the Housing and Home Finance Agency. 
William C. Koplovitz of the flmi Demjisey & Koplovitz, Washington, D.C. 
Sol Lindenbaum of the Department of Justice. 
Karl D. Loos of Uie firm Pope. Ballard & Loos, Washington, D.C. 
Dominic'k L. Manoli of the National Labor Relations Board. 
John C. Mason of the Federal Power Commission. 
Joseph E. McElvain of the Department of Health, Education, and Welfare. 
Thomas G. Meeker of the firm Schnader, Harrison, Segal & Lewis, Philadelphia, 

Pa. 
Lawrence V. Meloy of the Civil Service Commission. 
James L. Plmper of the Fe<leral Maritime Commission. 
John n. Prizer of the Pennsylvania Railroad Cn.. Philadelphia, Pa. 
Edwin P. Rains ° of the Department of (he Tre.-isury. 
Sidney Rawitz of the Deiiartmetit of Justice. 
Emmette S. Bedford of the University of Texas. 
Hubert A. Schneider of Pan American World Airways, New Yorlt, N.Y. 

• .''iiccoetled William J. Driver of the Veterans* Administration. 
• Deceased. 
• Succeeded Dacgott H. Howard of the Federal Aviation Agency. 
• Siiccpdod Philip R, Layton of the Fodornl Trade Commission. 
» Succpeded William L, Orlffln of the Department of State. 
• Succeeded John S. Orehtm of the Atomic Energy Commission. 
• Succeeded Robert H. Knight of the Department of the Treasury. 



^ ESTABLISHING   ADMINISTRATIVE   CONFERENCE 

David Searla of the firiii Vins»on, Elkiiis. Weems & SearU. Houston, Tex. 
Unrold 8ei(liuaii of the Bureau of the Budget. 
Ashley Sellers of (he lirui Cummiiigs & Sellers. AVashlngton, D.C. 
Edward F. Sloaue of the Federal Home Loan Bank Board. 
Fred B. Smith '" of the Deimrtiueut of the Treasurj'. 
Bertram E. StiUwell of the Inter.state Couimerce Commi.>ision. 
Fredric T. Su>is of the Small Business Administratiou. 
Joseph C. Swidler " of the Federal Power CouimLssiou. 
Earl J. Thomas of the Deimrtment of the luterior. 
Cyrus R. Vance, Secretary of the Army. 
John H. Wanner of the Civil Aeronautics Board. 
Howard C. Westwood of the firm Covington & Burling, Washington, D.C. 
PMmund H. Worthy of the Securities and Exchange Commission. 
Josj'ph Zwerdling of the Federal Power Commission. 

OONOBESSIONAL BEPRESEMTATITES 

Everett McKinley Dirk.sen, Senator from Illinois. 
Philip A. Hart, Senator from Michigan. 
Edmund S. Muskie, Senator from Maine. 
John B. Bennett, Representative from Michigan. 
Oren Harris, Representiitlve from Arkansas. 
Walter Rogers. Representative from Texas. 

ALTERNATE C0NGBE88I0XAI. BEPBESEZfTATITES 

Thomas B. Collins of the Senate Committee on the Judiciary. 
Franklin B. Dryden of the Senate Committee on .\i)propriations. 
Cornelius Kennedy of the Senate Subcommittee on Administrative Practice and 

Procedure. 
Kurt Borchardt of the House Committee on Interstate and Foreign Commerce. 
Charles P. Howze of the House Special Subcommitee on Regulatory Agencies. 
Andrew Steven.son of the House Committee on Interstate and Foreign Commerce. 

CONSULTANTS 

Robert M. Benjamin of the firm Parker, Duryec, Benjamin, Znnino & Malone, 
-New York, N.Y. 

Kenneth Culp Davis of the University of Chicago Law School. 
J. Forrester Davison of tlie George Washington University School of Law. 
Roger S. Foster of Wostinghouse Air Brake Co., Pittsburgh, Pa. 
Louis L. Jaffe of the Jjxw Sfhcwl of Harvard University. 
John d. Millett, president of Miami University, Oxford, Ohio. 
J. I^e Rankin of New York, N.Y. 
Robert L. Stern of the firm Mayer, Friedlich, Spiess, Tierney, Brown & Platt, 

Chicago. 111. 

Jinlire PKKTTVM.VX. The ol)ject of the bill is to establish a means by 
which the dolay.s, the expeii.se, the vohiminous i-ecords, and the tech- 
nicalities which plague proceedings before administrative agencies 
can be eliminated or at lea^t reduced. 

I need not comment upon the importance of this subject, or upon 
its complexities and I shall not enter upon a detailed description of 
the provisions of the bill. 

I would like to make three points: 
One, delay in the rej^ulatorv process is a composite of many tiny 

details. It is not one single, all-inclusive malfunction. It cannot be 
cari'ied by any sweeping declaration, no matter hoTV righteous or how 
fine sounding it may be. 

The administrative process consists of many parts, which are sup- 
posed to function in smooth correlation.   Delay arises when one or 

'° Succfoded .lohn K. Carlock of the IVpartmpnt of the Treasury. 
" Succeeded .teroine K. Knykendall of the Federal Power Commission. 
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more of these parts malfunctions.   Thus delay may arise from inept 
pleadings, failures in crystallizations, too many or not the proper 
Sarties, lack of advance organization, cumbersome presentation of 
irect evidence, unnecessary cross-examination, the amount and com- 

plexity of bulk material, repeated continuances, the handling of inter- 
locutory rulings, the manner of jjreparing findmgs, the competence of 
the hearing examiners, and a myriad or more of seeming minutia, 
apart from the main issues of the cases. 

Thus, tlie task of eliminating delay is not in the adoption of sweep- 
ing resolutions; it takes careful, tedious study and adjustments of 
many phases of the process. It takes patience, and expertise. It is 
not dramatic or excitmg. 

I like to think of any analogy to an automobile. We say an auto- 
mobile breaks down, but as a matter of fact, a whole automobile never 
breaks down. The oreakdown occurs in one or more of its dozens of 
components, some large and some small. The trouble may be any one 
of many kinds of troubles. Eepairs require an expert, first to diagnose 
and then to correct. 

My second point is that administrative proceedings are not all of 
one type but are of many diU'erent Icinds. The problems of delay, 
expense, and volume vary greatly. 

The proceedings range from applications which involve scores of 
parties, sometimes dozens of cities and towns, all the way down to the 
simple proceeding involving a single party and a simple question. 
Thus a railroad rate proceeding or an area airline route proceeding 
is totally different from a claim for veterans' insurance or the dis- 
charge of a single Govermnent employee. 

A studj' made during the recent conference revealed that tliere are 
108 agencies which conduct hearings on open records for the purpose 
of determining rights and privileges of private people. 

The study indicated that these agencies conduct 268 different kinds 
of proceedings, and in the year 1962, they completed 67,500 cases. 

My third point is that the need is for a continuous study of agency 
procedures. A single study with recommendations serves very little 
practical pui-pose. 

In the first place, general declarations of policy do not fit many 
small individual problems that arise; in tlie secoiicl place, any single 
declaration (juickly becomes out of date in the rapidly changing at- 
mosphere of the agency processes; in the third place, many suggested 
remedies ought to oe tried out experimentally, and, tlierefoi'e, the for- 
mulation of .suggestion ought to be ver\' flexible. 

The sum total of these three points is that a conference such as the 
one provided in S. 1604, is really the only practical way of getting re- 
sults in the reduction of delay, expense, and volume of records in these 
cases. 

As you can well imagine, the question has been explored during the 
past 15 years from many viewpoints by many experts and in great 
depths. 

You now have before you the product of all of this consideration. 
I have canvassed the members of the Council of the last conference 

and have heard from all but one; they unanimously advocate the pass- 
age of this bill as it is. 

Four members of that Council are present in tlie liearing room this 
morning.   The Honorable Everett Hutchinson, who was formerly 
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Chairman, is now a member of the Interstate Commerce Commission; 
the Honorable Manual F. Cohen, who is a member of the Securities 
and Exchange Commission; the Honorable Max D. Paglin, who is 
General Counsel of the Federal Communications Commission; and 
John D. Lane, Esq., who is a private practitioner in Washington. The 
Executive Director of the Conference, Mr. Maxson, is also here. 

Of course, people with different viewpoints and different back- 
ground can never agree on the precise wording of a bill such as this. 
Quite frankly, the bnl, S. 1664, in some of its details, is not as we would 
have drawn it. 

But we are unanimously of the view that it is a good bill, that it is a 
major step toward good government, that it will accomplish good re- 
sults of a major sort. And we very respectfully but eniphatically 
urge that the committee report the bill favorably and recommend its 
passage. 

I would be glad to try to answer any questions that the committee 
may have. 

Mr. WiLLJS. We certainly are grateful to you for the history of the 
final product that is now before us. 

I have been given to understand—and if it is not so, I will stand 
corrected—that there is considerable agreement as to the need for the 
study, but that certain critical issues exist with respect to the compo- 
sition of the agency or conference, with respect to participation by 
Government and non-Government members, the capacity in which con- 
ference members shall participate, whether as individuals or as repre- 
sentatives of their respective agencies, and the scope of the studies to 
be undertaken. 

Now, that is natural, that there should be those differences. And if 
you are not familiar with details, we will get it from someone else, but 
what is the difference in thase respects between the Senate bill and the 
bill that Chairman Harris presented H.K. 7200? As I understand it, 
the American Bar Association wants a broader bill than the Budget 
Bureau. 

Now, which is broader in these respects, H.R. 7200 or the Senate 
bilL do you know ? 

Judge PRETTTMAN. Well, as I understand it, Mr. Chairman, I think 
I am correct, S. 1664 is really H.R. 7200 with 17 amendments. 

Now, some of those amendments are veiT small; some of them in- 
volve issues. Now, j'ou have stated some of the issues; if I could take 
them one at a time—I am not sure I recall them in order, but I will 
take them one at a time. 

Mr. WILLIS. I made note^s here, composition of the agency or con- 
ference to be established with respect to participation by Government 
and non-Government members; that is, the balance of the membership. 

Judge PRETTTBIAN. All right. Now on that question, we had in 
our bill originally drafted by the conference, and it i.« in the bill that 
the Budget Bureau sent to the Senate—in other words—it is in H.R. 
7200 I take it—some language (the word "preponderantly" was in 
there at one time) that the conference should oe predommantly of 
Government members. 

Mr. LINDSAY. "Preponderantly." 
Judge PRKTTOIAX. "Preponderantly" of Government members. 
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At one time we considered, we thought that maybe the bill ought to 
prescribe a percentage, say 60-40. Now, this bill, S. 1664, before you, 
now has no such language m it. 

Mr. Wiixis. Meaning what, the net result? Who is going to de- 
cide it? 

Judge PRETTTMAN. That is what makes me satisfied with the bill. 
I am emphatically, immovably, of the opinion that this conference 
must be a Government conference. It must be an agency conference. 
That is wliat it is supposed to be. It is not supposed to "be a body set 
off somewliere by somebody else; it is supposed to be—this bill is 
supposed to set up a machmery by which tne agencies can examine 
their own procedures. Tliat is the kind of an animal it is. And I 
think it is the only kind of an animal that will achieve results. 

If some other organization some place, the i\jnerican bar or some 
commission or some public outfit, wants to study this subject, it is all 
riglit and they can make their own recommendations; but this animal 
is supposed to be a means by which the agencies, all of them, can get 
together and study their own problems.   Therefore this must be  

Mr. WILLIS. How long have you been connected with this tiling? 
Judge PRETTYMAN. How long have I been ? 
Mr. Wiijjs. Yes. 
Judge PRE'rrYMAx. I was the chairman of the first committee ap- 

pointed by the Judicial Conference in 1949. So that—I am not sure 
of ray arithmetic but I think that is 15 years I have been—now, to 
answer your question, Mr. Chairman, this bill provides for the Presi- 
dent to designate the agencies that will have representatives. 

The President will appoint the Council, 10 or 11, whatever it is. 
The Council will pick the outside members. 

All right, now, I say that if the President of the United States and 
Council do not provide enough Government representation on the 
Conference to achieve the best results, then I miss my guess a long way. 
I think that is a perfectly pi-oper way to get at it, that the President 
and the Council appointed by him will have enough appreciation of 
what tlie problem is and the necessities, for Government representa- 
tion to put it in the Conference, to so provide. So I am perfectly satis- 
fied, despite my positive view this must be an agency conference, I am 
sati-sfied with the provisions of this bill because I think that is what it 
will be. 

Mr. WILLIS. Which bill? 
Mr. LINDSAY. Senate ? 
Judge PRETTYMAN. S. 1664. 
Mr. LINDSAY. Senate biU ? 
Mr. WILLIS. So you are saying very frankly the elimination of that 

word "pretlominantly," or whatever it was  
;Mr. LINDSAY. Yes, "preponderantly." 
Mr. WILLIS. "Preponderantly"—will not remove the probability 

that it will be a Government agency ? 
Judge PRETTYMAN. Of course not. That is exactly my view. I 

think when the President of the United States and the small group 
appointed by him get around to considering this problem, they wiU 
know what is the fact. 

Mr. WILLIS. NOW, who would be the out.siders ? 

85-72^—64 6 
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Jiulgo PuETmiAN. "\^nio would be the outsiders? 
Mr. Wrr.iJS. Yes. 
Give us lui illustration. 
Judge PKETTOMAN. In the first place, it would be lawyers practic- 

ing administrative law, outstanding members of the bar in the admin- 
istrative field; in the next place, if they follow what was done in the 
last Conference, there would also be some general practitioners from 
the bar who have no administrative specialty, outstanding members of 
the bar. 

At this last Conference, there was Mr. Faricy, from St. Paul, a mem- 
ber of the bar from Denver, one of the outstanding lawyei-s from New 
York, and so forth; three, four or five of them who had no administra- 
tive experience but were general practitionei's who knew what was 
right and what was wrong. 

Then we go to the academic field, and the outstanding people in the 
administrative law field in the United States were membei-s of the 
other Conference,: Walter Gelhorn, from Columbia, Clark Byse, from 
Harvard, Nat Nathanson, from Northwestern, and so on. Great names 
in the academic field, administrative law field, they were members. 

Then there were several outstanding authorities in the field of gov- 
ernment, the science of government. Professor Bernstein, of Prince- 
ton, Professor Eedford, the head of that department at Uni^ ersity of 
Texas: Professor Latham, who is the Eastman professor of economics 
at Amherst, such people as that. 

The outside representation was a composite of practicing special- 
ists, practicing lawyers not specialists, academic professors of admin- 
istrative law and students of the science of government. 

Mr. WILLIS. YOU feel these experts, particularly the members of the 
bar, would draw their clientele sufficiently from business and labor for 
them to have the views of these groups reflected in Conference pro- 
ceedings ? 

Judge I'RETT^-MAX. Yes. It did in this Coufei-ence. from every 
point of view, the lawyers (liat represented clients in those i-espective 
fields. 

Mr. WILLIS. Now, could we mo\ e to the second point of apparent 
difference. 

Judge PRETTTMAN. Yes. 
Mr. WILLIS. That was the capacity in which the conferees should 

jiarticipatc. In other woi'ds, should the head of the Department of 
Agi-iculture or the liead of FCC speak as an individual or as head 
of an agency?   Apparently that is what they are talking about. 

Judge PKETTYMAN. That is right. Here again I have a very violent 
view, Mr. Chairman. Tliis Conferoncc has to be made up of indi- 
viduals, these jwople have to speak as individuals and not repre- 
sentatives of their agencies, for this reason: The question that come 
before such a Conference as this  

Mr. WILLIS. By the way, is that the concept of the bill ? 
Judge PREITYMAN. Tlie concept of the bill is that they should spe«,k 

as individuals. 
Mr. WILLIS. Under the Senate amendments? 
Judge PRETTTMAN. Yes. 
Mr. LiBONATi. Continuity of the activity. 
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Mr. Justice, in connection with tlie point the chairman liiis brongrht 
out. lias any consideration i)een cfiven to the overhippino^ of agencies 
on jin'isilictiona.1 questions creatins^ a difference between the concept 
of thp'r ohlirarion; and their purposes? Has that ever been con- 
sidered in t iie>se discussions over t iiese yeai-s ? 

Judge PRETTYMAX. As I understand your i>oint  
Mr. LiBONATi. Toward tlie elimination, of conree, of these over- 

lapping situations, and maybe even tlie identity of the agency or 
bureau. 

Judge PRETTYMAN. AS I underetand your question, I do not believe 
I am able to answer it. 

Mr. "WILLIS. That might l>e substantive rather than procedural. 
Judge PRrrn-YMAN. This Conference would stay away from any 

substantive matter. It would not deal with any specific case. And 
it would not liave any power to change law. They might make i-ecom- 
mendations to the Congress. 

Now, on the thing you are asking me about  
Mr. LiBOXATi. Tliat is what I mean: I mean, aft^r all, everything 

comes to the Congress tliat is recommended except tho.se mattere that 
pertain to tlie juri.sdiction given bj' the Congress to this bureau or 
agency to function in its obligjitions in government, or responsibilities 
in goAernnient. 

Judge PRKTTYJIAN. You see, the great bulk of the material this 
Conference will work on are matters of pure procedure: Who ought 
to be permitted to intervene: who ought to liave authority on inter- 
locutory awards, and so forth, and so forth; hov,- it siiould be re- 
quired to liandle bidk material and all these kinds of things. 

Now, as I understand your question, it would come to be a pretty 
substantive thing. If it came before the Conference, the way it would 
come would be a proposal, recommendation be made to the Congres-s, 
the Congress do something alxjut it. 

Mr. LiBOXATi. Like we do with the Judicial Conference. 
Judge PiiE-rmrAX. Yes. In other ivords, this Conference could 

and would undoubtedly upon occasion say, "Now here is a matter that 
we feel we ouglit to call to the attention of the Congress." and we 
would do it, but I could not imagine this Conference in and of itself 
recommending to the agencies direct anything with regard to over- 
lapping jurisdiction. 

Mr. LiBOXATi. The only reason I ask is that one of the purposes set 
out here, that this would give new life and new efficiency to the work 
of our administrative agencies. And I thought that one of the pur- 
poses, to economically direct the responsibilities or the operational 
effects of agencies in accordance with the unity of agencies, in the same 
jurisdictional matters, to unify the same as you say here, is one of 
your basic reasons for the legislation, the unification of the work. 

The unification of the work I thought would include the imifica- 
tion of agencies that have concurrent jurisdiction over the same subject 
matter, although different phases of the subject. 

Thank you very much, Mr. Justice. 
Judge PRETTYMAN. The only thing the Conference would do would 

be to make a recommendation to the Congress. 
Mr. WILLIS. Finally, I understand—if I am wrong, the witness will 

correct me—there is a difference of approach as to the scope of the 
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studies. It is my impression the ABA wants the scope to be broader 
than does the Budget Bureau. For instance, my colleague from New 
York questioned Chairman Harris about whether or not the military 
would be involved. I understand that the ^Vmerican bar would ex- 
tend the scope to courts-martial and military commissions, and to 
such functions as military, naval, and foreign affairs of the United 
States, and personnel matters; whereas the Budget Bureau would 
want those excluded. 

Do you know of that ?   And do you have any views ? 
Judge PRETITMAN. Yes; I know of it, and I have views on it. 
Now, I do not think anybody thinks that this Conference would 

have any jurisdiction over military affairs or foreign affairs. I think 
that that is out. 

The point of difference is that the Bureau of the Budget—I wish 
I had the text of that before me, but do not—the Bureau of the Budg^ 
would exclude certain areas which involve loans and things. 

Mr. WILLIS. Involving what? 
Judge PRETTTMAX. Loans and contracts.   That sort of thing. 
Mr. WILLIS. Such as what ? It escapes me how it would invoh'e con- 

tracts. Government contracts. 
Judge PRETTTMAN. Well, the procedure by which Government con- 

tracts are awarded. 
Mr. WILLIS. Oh. Well that is generally now under GAO, is it not? 

Greneral Accounting Office? 
Judge PRETTTMAN. Yes.; I guess. The procedure by which loans, 

and so forth, are made. 
Now, they would cut all of that out of the bill, cut all of that out of 

the Conference. 
Now, our position, sir, is we think this bill ought to be just as broad 

as the Administrative Procedure Act.   And we say  
Mr. LTBONATI. You mean broader than Harris' bill ? 
Mr. WILLIS. NO. 
Judge PRETTTMAN. NO, I do not think so. 
Mr. WILLIS. AS broad as the Administrative Procedure Act. 
Mr. LiBONATi. Oh. 
Judge PREITYMAN. H.R.7200? 
If jou are talking about 7200, 7200 has the exact coverage of the 

Admmistrative Procedure Act. 
Is that right? 
(Discussion off the record.) 
Judge PRETTTMAN. The bill wliich is before us is as broad as the 

Administrative Procedure Act, and that is the way we think it ought 
to be. 

The Bureau of the Budget wanted to exclude—<)f course, they will 
state what they want—they wanted to exclude making of contracts and 
making of loans, and two or three other matters. 

Now, our point on that is very definite and very clear; which is: 
Why should not a Conference such as this, composed in large measure 
of Government people interested in procedure, examine the procediu-es 
by which loans were made or contracts were awarded ? 

Why should not that be examined? Why sliould the procedure 
for making loans and making contracts l)e behind closed doors where 
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nobody can look at it?    Nobody can change it—I mean this Confer- 
ence could not cliange them but  

Mr. LiBONATi. But, Justice, would not that vest in you a reviewing 
power of operations of Government ? 

I can understand why you want to make this a Federal operational 
unit. You would be more a type of reviewing body then on operations 
in Government? 

Judge PREITYMAN. NO. Let me give you an illustration, Mr. Con- 
gressman. 

Mr. WILLIS. I think be is agreeing with you. 
Mr. LiBONATi. Yes. 
Judge PRETTTMAN. Let me give you an illustration. 
Right in this area, it came to tJie attention of the conference that 

there is what is called a blacklist in Govei-nment contracting, and 
any agency has the power to blacklist a contractor. They couTd say, 
for reasons you do not have to know about—and they do not have to 
give you any statement of the i-easons, or hearing or anything, just 
said, "you cannot have any more Government contracts as far as we 
are concerned." And that list is circulated around among all of the 
agencies, and these contractors are blacklisted. 

Now, we said: "AVait just a minute on this, that is not right. That 
is not the fair and proper way of doing it. If you are going to black- 
list the contractor, you ought to give him a statement of the reasons and 
give him an opportimity to tell his story." 

Now, that's tlie right way to do it. 
Mr. WILLIS. I am familiar with this. 
Judge PRETTTMAN. You are familiar with that ? 
Mr. WILLIS. Yes. I am familiar with that because I made a speech 

on that subject. 
Judge PKETTTMAN. I hope you supported the position of the Con- 

ference.    I am sure you did. 
Mr. WILLIS. I did not know the Conference had anything to do witli 

it, but I am supporting what you said. 
Judge PRETTTMAN. The Conference made a detailed study of that 

subject and brought in a report, which is as I have said before, if yon 
blacklist a contractor, you should give him a statement of the reasons 
and give him a chance to be heard. 

And it was, I think, unanimously adopted by the Conferen(;e, and 
the procedures have been amended. 

Jsow, that sort of thing with regard to contracts, the procedure for 
handling contracts, the procedure for handling loans and things, 
ought to be subject to examination by somebody. That is what we 
think. 

Now, Mr. Chairman, I did not finish what I was going to say about 
the representative point, about whether these people ought to be repre- 
sentatives. I said in my opinion they have to be individuals for a 
very simple reason. The subjects that come before this Conference 
concern procedure. Now, if the man there from the Tieasurj' Depart- 
ment has got to go back, if he cannot speak on the subject,' take any 
position on it, but he has got to go back and find out what the position 
of the Department or Treasury is on this point, tliere just wou'd not he 
anv conference: vou would never get anvwhere in that. 
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In the next place, you see, I very much doubt if the Department of 
the Treasury lias any position on such a i)oint :is that or such things 
as tliat. We just think in this Conference, no pei"son ought to act as a 
representative of tlie agency from which lie comes; otnerwise there 
just won't be a conference. 

The idea of the Conference is it is composed of people who know 
this game, know what is talking place, know all this, and are patriotic 
peo[)le; and they are imbued with their own agency's ideas, of course, 
tiiat seeps througli tlieni. But tliey as individuals contribute their 
own character, their own brains to the problem. 

Mr. AV'iLLis. Obviously tlie jurisdictional scope of this bill under 
any version is vast. So it leads me to this (piestion: I take it that there 
is no limit to the life of the Conference and it is contemplated it will 
be with us for a long t ime; is that the ideii i 

Judge PHETITMAX. Tliat is the idea now. There have been two 
limited Conferences of this sort, one estabiislied by President Eisen- 
hower, and one estabiislied by President Kennedy had an 18-month i 
life, specifically. lie said "at the end of 18 months." That was for 
experimental purposes, to iiiid t)ut whether this itlea was worthwhile 
or not. 

Both of those Conferences .said yes. So this bill would put the 
Conference on a continuing basis. 

Mr. WiT.Lis. Now, a while ago someone inquired about the cost of 
this bill. "Were wo talking per anntnn cost since tliere is no limit to 
its life? 

Mr. liiBOXAir. Yes. 
Judge PKKITY.MAN. Thi.s bill before us contemplates a continuing 

organization. 
Xow, let me say this about the cost, the Congress made two appro- 

priations to the Conference^ We turned a large part of that inoney 
back, didn't spend it. 

The basic cost of the Conference would be very, very small. There 
would be the salary of the Chairman and of the stall', and then the 
travel money for the outside members not in the government. Xobody 
gets any pay e.\cej)t the Chairman and the permanent start'—very small. 

Now, here is where the money comes in, where we s|)ent the nionev 
and where tlie money of this Conference would go; that is. when we 
had a specific problem, let us say, for example, the Conference under- 
took to study the ratemaking pnx^edures of those agencies which iix 
rates, and tlie Conference embarked on a study of that general jiio- 
cedure; the Conference hired an expei't—they were all university peo- 
ple—hired an exjiert on a per diem basis, and he went to work and 
made a study in depth of that subject. 

Sometimes it took him •'] or 4 months, and he was paid a per tliem. 
Xow, that is where the money would Ije in this Conference. 

If the Conference did not make aiiv studies, there would not be any 
inoney. If the Conference undertook some major studies, there would 
be some money, some cost. 

But the amount of the studies the Conference could make would l>e 
determined by the amount of money that the Congress wanted to give 
them. 

Mr. AViLus. One final question, because I do not waiu to monopolize 
tlie time; does the bill provide a time limit within which thi> Commis- 
sion should make a report to the Congress i 
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Judge I^ETTYJTAx. I think the bill pi'ovides a yearly report. 
Mr WILLIS. Oh, does it i 
Judge PRETTTMAN. I think it should. I think it does. It is con- 

templated to report to the President, report to the Congress. 
"V es; that's in the bill, Mr. Cliairnuin. That is in thebill, annual re- 

• port to the (,'ongress and annual report to the President. 
Mr. WILLIS. Mr. Kastennieier^ 
Mr. LiBoxATi. Just a moment. Justice, do you favor the American 

Bar Association bill, or Harris' bill, or the Senate bill I 
Judge PREITYJIAX. I am not going to speak for the American Bar 

Association, but the American Bar Association's——- 
Mr. LiBOXATi, Xo; I mean Avhich do you favor'. 
Judge PREiTiaiAX. We are all together. 
Mr. LiBOXATi. Vou have btn^n .vith this subject for 15 years. Xow, 

which bill do 3'ou think in your conception will operate in accordance 
with the goal set by liiose who have studied this problem, including 
yourself^ 

Which bill do vou feel meeis tlie measure that will bring about what 
you determine tlie purposeful nature of tliis legislation: 

.Fudge PKE'ITYMAX. 1 think S. 1(KJ4 would do it. 
Mr. WILLIS. Which in turn is U.K. 7200 as amended ? 
Judge PRETTYMAX. AS amended. >iow, as to the American Bar and 

us, tlie American Bar is here today, but as I understand it, we are 
together.    There is not any di H'erence. 

Air. liiBOXATi. Of course, it goes without saying you accept any bill 
which will open (he door to tlio legislation as contemplated in all the 
bills? 

Judge PRETTYMAX. That is pretty near right. 
Mr. LiBOXATi. I .see. And you tliiuk that that one bill incorporates 

what you feel is neecs.sary to carry out the prerogatives of the legis- 
lation '. 

Judge PRETTYMAX. That is right. 
Mr. LiBoXATi. Thank you, Justic*. 
.Tudge PRETfYMAx. Frankly, Mr. Congressman, here is what I think 

about it: If this Conference is established and organized, let us say 
under this bill, time will tell whether it is any gootl or not. 

Mr. LiBOXATi. You can always come back for ainenchnents. 
tludge PRETTYJVLVX. Tliat is rigiit, you can always come back. If 

the Conference turns out to be no good, it will disappear. 
Kemember the Judicial Conference .started out just about like this, 

it did not have any statute to start with; it was just a conference of 
circuit judges and they got along. 

In the years that went by, they decided they needed legislation— 
but it grew because it was good. It produced good results. That is 
what will hapi^en here. 

Mr. LiBOXATi. Tliank you. 
Judge PRETTYMAX. If it produces good results, it will be wonderful. 
Mr. IvAsraxMEiER. Mr. Chairman, following up on what Congress- 

man T^ibonati said, do I understand that you would favor a bill \' hich 
would not follow what originally you de.scribed as being important— 
namely, that this be an agency conference? If the makeup of the 
bill tliat tlie House would consider were such that it would no longer 
be an agency conference, nonetheless would you favor s\ich a bill t 
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Judge pRETTTMAN. If tliis Committee came up Avith a bill which 
pi'ovided for a conference that would not be an agency conference, I 
would oppose it. 

Mr. KA8TI':NMEIER. You would oppose it ? 
Judge PRETTYMAN. Yes.  I do not think it is iiny good. 
The object of this is to create a foiaim, a place, machinery by which 

the agencies can get together and discuss their mutual problems. If 
they are not going to do that, I see no purpose. 

This bill does not do that. This bill puts it in tlip liands of the Pres- 
ident and Council appointed by him, and it will l>e an agency con- 
ference the way I see it. 

Mr. K-XSTENMRIKR. The reason I asked that, Iwcause we ]>erhaps 
will have other reoonuneiidntions whicli may depart from tlie agency 
oonfeieiice standard that you would propose, and that is wiiy I won- 
dered how you stand on such a l)ill. 

I have another question, in lenns of the i>ers()niipl tliat you would 
like to see prospectivelv invitetl into the ("onferencc or tlie A.ssembly. 
You described a number of well-known people who make such a 
contribution. 

Do you also foresee the inclusion of people who essentially rapre.sent 
industry which might be regulated by one of the coimnissions? 

Tliat is to say, do you think the Defense Contractors' Association 
ought to have a memljer? Do you think tlie oil and gas industries 
ought to have a member? Do you think tiie broiulca.sting industiy 
ought to have one of their experts as a member of the Confei-ence'. 

Judge PRETTYMAN. Yes. 
Mr. KASTENMEIER. DO you think that this would comply with page 2 

of the bill, S. 1664, "assisted by private citizens and others whose in- 
terest, competence, and objectivity enable them to make a unique con- 
tribution"? 

Do you think such members of the Conference would be objective? 
Judge PRETTHTVIAN. Well, there are several answers to that. In the 

fii-st place, this Conference is not dealing with substantive law; the 
Conference is not going to try to write any substantive law. It is talk- 
ing about procedure. 

Now, the lawyers that have clients before them know pretty much 
what the trouble with the procedures are. They are not talking about 
any one particular case, but they are very objective when it comes to 
trying to get good procedures, things that will move things along, get 
a fair answer and that sort of business. 

When you pick just two or three or four or five, you get pretty high- 
class people.  There is no difficulty along that line. 

And you have them all. 
Mr. KASTENMEIER. If that is a test, Judge, can you think of anyone 

who would not be objective in terms of procedure? The only people 
who might lack objectivity would be someone subject to such proce- 
dures. 

Judge PRETTjnvrAN. I do not think of any class of people who are 
not what you would call objective in regard to procedure. Maybe if 
they have a particular case where thev want a particular continuance, 
aiul so forth, they may not be objectfve. But such a thing as that in 
a j)articular case would never come before this Conference. 

Mr. KASTENMEIER. I thank you very much. 
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Mr. W1L.U8. This question occurs to me: Is it true that nowhere does 
the bill set a numerical limit on the compasition of the Conference? 

Judge PRETTYMAN. NO, there is no numerical limit. The expression 
of the bill, if I can put my finger on it, is in section 4(b). 

Mr. WILLIS. Let us approach it this way: Mr. Harris said a while 
ago that he thought that the number would be something between 60 
and 70.  I wonder where he got that figure ? 

Judge PRETTYMAN. Yes. TheConferencethat was just in existence 
had 85 members, including Council. 

Mr. Wnxis. Could you see any objection in some experts finding out 
what the number should be and putting a number in this bill ? 

Judge PRETTYMAN. I think you would have trouble, Mr. Chairman. 
The bill names "The Chairman of each independent regulatoi-y 
agency." 

Mr. WILLIS. That is named. 
Judge PRETTYMAN. That is numbered. Everyone knows who the 

independent agencies are. 
Mr. WILLIS. That is all right. 
Judge PRETTYMAN. The next paragraph: 
The head of each executive department or other administrative agency which 

is de.siguated by the President. 

So the provision of the bill is that the President will dcvsignate what 
agencies have regulatory functions, or i*ulemaking, adjudicatory 
functions. 

Mr. WILLIS. That again, you cannot go beyond that definition any- 
way. 

Judge PRETTYMAN. That is right. 
Mr. WILLIS. SO that is a limit if one can find out who they all 

involve. 
What about the other members, particularly the assembly ? 
As I underetand. Judge, there is no limitation there. 
Judge PRETTYMAN. Now, then, as to the other members, there is 

no limit in here—and that is where you get to this thing we have been 
talkdngabout^  ' • 

Mr. WILLIS. That is what I am talking about. 
Judge PRETTYMAN. In this bill, the other members would be selected, 

that is the non-Government members would be selected by the Council. 
And the only thing in this bill itself— 
other members and such members as will assure full representation of private 
citizens. 

As I say, at one point, we thought about putting in there 60^0', 
that there be non-Government representation of 40 percent of the 
Conference, but we finally abandoned that as pretty impractical. 

Mr. WILLIS. DO you think that it is appropriate to refrain from 
specifying the number of these outside members because they will not 
be paid, except their expenses ? 

Judge PRETTYMAN. NO; I don't think so, sir. I mean I do not 
think that the payment of compensation would have any effect on 
these people. 

Mr. WILLIS. You missed my point. My point is, as I understood 
from you, these members would not be paid a salary; they would be 
paid their expenses.   Is that correct ? 

Judge PRETTYMAN. Travel expenses. 
8.'>-725—64 7 
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Mr. WILLIS. My |x)int is, is the fact that they are not paid a salary 
reason enotigli not to set a limit on their number, for the reason that 
not much expense is involved ? 

Judge PRETTYMAN. No. 
Mr. WILLIS. This is veiy unusual, not to put a limit on membei-ship. 

I have never seen it done before. 
Mr. LiBONATi. We could not pass that for oui-selves, let alone for 

sti-aneers. 
Judge PRETTYMAN. In the letter to the President from tixe Confer- 

ence, our repoit recommending establishment of this Conference, we 
suggested that it should be composed of not more than 80 maximum. 

Mr. WILLIS. That is why I would like a figure. In executive session, 
we may have to wrestle with an amendment setting a limit. We want 
your mature judgment. We do not want to pick a figure out of the 
air. 

Judge I^RETTiMAN. The mature judgment of the Conference was 
80.   You might make it 70, if that is what you think it is. 

Mr. WILLIS. Yes. 
Judge PRETTYMAN. We are talking about tlie Assemblj, of course. 
Mr. LEBONATI. Did not tlie President set in liis directive a numlier 

of 50* In 1961, was it, that he issued his directive? President 
Kennedy ? 

Judge PRE'rrYM.\N. I do not think so, sir, because we went to 85. 
I do not think he set it. 

Mr. LiBONATi. This is Executive Order No. 10934. Pi-esident Ken- 
nedy established the Administrative Conference of the United States, 
that consists of a council of 11 membei-s, general membership, and 
so forth, from the very descriptions of the persons qualified, and 
that was subject to l)e not less than 50 pei-son.s—be not less than 50 
persons. And then it prescribes who the majority of them should \ie 
and qualifying situations. 

Judge PRETTYMAN. Not less than 50. 
Mr. LiBONATi. Not less than 50. Now, of course, the purposes were 

there to have a representative body, but here now we are appropriat- 
ing moneys in a set sum, we are asking for an appropriation of a 
set sum through this enabling act. 

Now, how can we possibly expect to answer the question. How 
much this is going to cost ? It is a fact that you can have as many 
members as are invited. You then must pay travel expenses, and, 
of course, expenses while they are in the city where you are holding 
your conferences. 

Now, this is a very important item and setting up costs is well 
known to the Members of the Congress who are well acquamted with 
that item. In this case it will amount to thousands of dollars. And 
the question of giving the power to any group or anybody to invite 
whom they want indiscriminately, just because they qualify to at- 
tend a conference, would certainly be stretching our legislative pre- 
rogative pretty far ui the eyes of the Members of Congress, who 
demand very explicit limitations on quotas of memlx>r.ship for ac- 
complishing this work. 

Therefore it would be most preferable if a limitation were made 
on the membership, "no less than 50, no more than 200," if you so 
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desire. Or refer it back to the Congress to approve the number, if 
you want to send in a list for approval. That way it could be ac- 
ceptable as a reasonable request. 

But ordinarily, Justice, this bill could not pass without this pre- 
scription on limitations. 

Judge PRETTTMAN. Frankly, from that viewpoint, I had never 
thought of it. We have fought over the number we were going to 
have  

Mr. WILLIS. Percentagewise? 
Judge PRETTTMAN. Yes, percentagewise, as to who was going to 

have a voice in the Conference, that is what we were thinking about; 
not from the other point. 

Mr. LiBONATi. When our chairman takes the floor on the passage of 
this bill, they will ask him that question. He is absolutely "Kaput." 
He cannot answer the question, and it will defeat the bill. 

Judge PRETTTMAN. Heaven forbid that that would happen. 
Mr. LINDSAT. Judge, I would like to ask you just tliree or four 

questions here. Let me say first that the last time this subcommittee 
was having a hearing before a group of lawyers and I cross-examined 
witnesses pretty vigorously to see if there were bugs in the bill; I 
later received letters from the bar asking why I was in opposition to 
the bill. I replied by saying that when I argued cases in the Supreme 
Court, the Justices who cross-examined me the most vigorously usually 
voted with me, and those who sat there and smiled benignly usually 
voted against me. 

Judge PRETTTMAN. I liojie if you give me a bad time, Mr. Con- 
gressman, you will hear from the bar. 

Mr. LINDSAT. The Senate bill provides that there is a council to be 
appointed by the President consisting of 10 members.    Is that correct ? 

Judge PnETiTMAN. Yes, sir. 
Mr. LINDSAT. Now, wlio are tliose council members? Wliere do 

tliev come from? 
Judge PRraTTMAN. Wherever the President picks them from. 
Mr. LINDSAT. They can be private or public ? 
Judge PuE'ri'TMAN. Yes. 
Mr. LINDSAT. They can be head of the FCC or President of the 

National Broadcasting Co.? 
Judge PRETTTMAN. Yes. 
Mr. LINDSAT. They are not paid ? 
Judge PRETTTMAN. No, sir. 
Mr. LINDSAT. They are part time, in other words? 
Judge PRETTTSIAN. Well, they are just not paid. They get ex- 

penses and that is all. 
Mr. LINDSAT. It is not a full-time job, however? 
Judge PRETTTMAN. No, no, no. 
Mr. LINDSAT. Then as I understand it, the members of the assembly 

are appointed by the chairman of the council ? 
Judge PRETTTTMAN. With the approval of the council. 
Mr. LINDSAT. With the approval of the council ? 
Judge PRETTTMAN. In effect by the council, yes. 
Mr. XiNDSAT. Then the cliairman is all powerful. If he wanted 

to load it up one way or the otlier, he could, could he not, assuming 
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the council went along? If he wanted to load it up so it was pre- 
dominantly in the private sector, he could; or if he wanted to load it 
up so it was predominantly in the public sector, he could. 

Is that right ? 
Judge PRETTYMAN. I think theoretically that is so, under this bill. 
Mr.TJINDSAT. In theory that is true ( 
Judge PRETTYSIAN. Yes. My attitude is as a practical matter, that 

it is impossible. A council appointed by the President would not 
come to any untoward result. 

Mr. LINDSAY. The pereon appointed by the President as chairman 
is absolutely the key ? 

Judge PRETTYMAN. Yes. 
Mr. LINDSAY. If you get the right pereon, it can be successful; if 

you get the wrong pereon, it could be not only a failure, but it could 
conceivably be a conniption of the public interest. 

Judge PRETTYMAN. Well, that would be kind of extreme, if you 
contemplate the President would pick this iK>i-son, and be confirmed 
by tiie Senate. Yes, theoretically that is correct; the chairman is the 
key figure in this thing. 

Mr. LINDSAY. Then when you are talking about the size of the as- 
sembly, of course, this relates very directly on the question of whether 
it is to be predominantly Government or not; because if you auto- 
matically have heads or departments and regulatory agencies, and 
maybe the general counsel is involved, right away you have got a veiy, 
ven' large group. 

Judge PRETTYMAN. That is right. Twice we tried to set up a 
conference like this: the organization committee that President Eis- 
enhower set up in his administration and tiie council under designa- 
tion of President Kennedj'. Both times we tried to set up a smaller 
conference. We would have liked to have had a conference with 
SO or 60. But when you get the list of all the agencies that you have 
got to have in here, just as jou say, you have got quite a list to start 
with; it just comes out somewhere around 80-8.5. 

Mr. LINDSAY. If you have the broader version bill, which includes 
the Pentagon, all the armed services and all the contracting arms— 
if you have the Pentagon alone covered—you have a huge area to be 
concerned about. Their procedures alone could use up the time of 
the Conference. 

Judge PRETTYMAN. Tliey had a member, Mr. Congressman, of this 
last Conference, Cyrus Vance, who has gone up the ladder since he 
was a member of this Conference. He was chairman of one of the 
committees of this Conference. 

Mr. LINDSAY. I might say, parenthetically, I am in complete agi*ee- 
ment with you on this question of members speaking in their individ- 
ual capacities. How else are they going to shake the establishment? 
It is just a vicious circle otherwise, I would think. 

V^ ould it he possible for you or for other witnesses here to submit 
for the record a very detailed statement of the cost of the experi- 
mental administrative conferences that were, held ? 

Judge PRETTYMAN. I think we have those figures in the room. 
Mr. LINDSAY. Because I can assure you that if we get to the floor 

with this bill we will be cross-examined down to the last inch on the 
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qnesti(Mi of cost. "We must have a record. We sliould have a sub- 
niis-sion for the record, if it can be prepared, of projected costs. The 
Senate bill for example, what might it cost ? 

If it will be a pi"ojection of what is already the experience under 
the Pvisenhower and Kennedy approaches, let us have it. Because 
we will be asked to point to that on the record if this matter gets to 
the floor. 

Judge PRETTTMAX. We can furnish that very easily. We do not 
have it in the room but we will furnish it. 

(Subsequently the following was received:) 
ADMINISTBATIVE CONFERENCE OF THE UNITED STATES, 

Washiiigton, D.C., March 6,1964. 
Bon. EuwiN E. WILLIS. 
House of Representatives, 
Washinyton. D.C. 

DEAR MR. WILLIS : During the testimony of .Tiirlge Prettyman before yotir sub- 
committee yesterday, on H.R. 7200, H.R. 7201, and S. 1064, you requested that 
the subcommittee be furnishe<l information as to the expenses of the Administra- 
tive Conference of the linited States established by President Kennedy on April 
13.1961.    Tliis letter responds to your request. 

As Judge Prettyman indicated in his testimony, the 19.53-.'54 Conference called 
by President Eisenhower operate<l without funds. Travel expenses incurred by 
private members located outside of AVashington were borne by those members, 
and staff assistance and other services were contributed by the participating 
agencitw. For example, the Department of Justice, through the Fe<leral Prison 
Industries, printed the Conference's preliminary reiwrt of January 1954 and its 
final rei>ort of January l!)"ir>. Therefore, no accounting of the actual cost of that 
operation is available. 

The 1961-62 Administrative Conference, however, was furnished money for Its 
activities. In order to provide funds with which to operate until an appropria- 
tion for the Conference conld In* considered by the Congress, the Executive order 
establishing the Conference provided that the particii>ating agencies furnish 
assistanc^e in accordance with section 214 of the act of May 3. 194.5 (.TO Stat. 
1.S4, .SI U.S.C. 091). Pursuant to that statute tbe Treasury Department, with 
the approval of the TJurcMU of the Budget, established an interagency group fond 
to which ijarticijMiting agencies contributed ?34.500 for exi)enditures in fiscal year 
1961, and .$.30,000 for the early months of fiscal year lSHi2. In October 1961, the 
Congress appropriated $1">0,000 for Administrative Conference activities during 
the remainder of that year, and subsequently it appropriated $100,000 for ex- 
penditures during the 6 mouths of fiscal year 1963 in which the Conference 
would be in operation. Thereby, a total of $314,500 was made available for the 

•entire operation. 
The 1961-62 Administrative Conference sjient a total of $223..517.20, or approxi- 

mately 71 percent of the total funds available, returning to the Treasury an nn- 
obIigate<l balance of $90,982.80. A schedule showing the nature of the expenses 
is attached. These llgures do not include the salaries of the Director of the 
OflBce of Administrative Procedure, DejMirtment of Justice, and two attorneys 
and two secretaries from that Ofilce. who served as the iwrmanent full-time staff 
of the Conference. Their services were furnished by the Attorney General pur- 
suant to direction contained in section 4 of the Executive order establishing the 
Conference. Similarly, the schedule does not indicate the cost to the Govern- 
ment of the time spent by agency personnel in Conference work. 

If there is other information which we can furnish, we shall be pleased to re- 
ceivc your request. 

Sincerely yours, 
WEBTEB P. MAXSON, 

Executive Secretary, 
Administrative Otmference of the United States. 
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Expenses of the Admmistrative Conference of the United States, established by 
President Kennedy by Executive Order 10934, ^V- IS, 1961 

From 1901 
Inter- 

agency 
group fund 
of $34,600 > 

From 1962 
inter- 

agency 
group fund 
of $30,000 

From 10e2 
appropria- 

tion of 
$1511,000 

(Octoi)er- 
June) 

From lOia 
appropria- 

tion of 
$100,000' 

{6 months) 

Total 

Personnel: 
Per diem compensation of intermittent 

consultants and their as,sistants  
Compensation of temporary, full-time 

emi>loyees —   
Personnel bcnellts   

Offices and equipment; 
Rent, communications, and utilities... 
Furniture,   books,   equipment,   and 

supplies _   
Travel: Transportation and per diem In 

lieu of subsistence    
Printing and other services: Duplicating, 

printing, and other services  

$1,100.00 $8,836.37 

11.25 

3,60a72 

1,667.61 

105.58 

33.00 

1,482.48 

473.70 

$63,064.64 

12,186.43 
921.90 

314.52 

2,461.56 

17,691.45 

15,231.75 

$40,567.44 

12,734.40 
937.74 

387.91 

378.95 

12,632.73 

24,687.09 

$113, S68.4S 

24, 920. 8S 
1,870.88 

702.43 

6,482.23 

35,474.25 

40,498.13 

Total expenditures... 
Unobligated balance., 

6,481.91 
28,018.09 

12,836.78 
17,163.22 

111,872.25 
38,127.76 

92.326.26 
7,673.74 

223, 617. 20 
90,982.80 

' Pursuant to sec. 9 of the Eiccutivo order, the Treasury Department established an interagoncy gro up 
fimd under 31 U.S.C. sec. 691, to which participating agencies contributed to meet the expenses of tlM 
Conference until Congress could consider and act upon an appropriation request for this activity. Congress 
appropriated $160,000 in October 1961. 

> Because the Executive order directed the Conference to finish Its work and render Its final report liefortt 
Dec. 31, 1962, funds were needed for only the 1st ball of fiscal year 1963 and the appropriation request wa« 
reduced accordingly. 

U.S. COURT OF APPEALS, 
Washington, D.C., April 3,1964. 

Hon. EDWIN E. WIIXIS, 
House of Representatives, 
Washington, D.G. 

DEAB MB. CoNORESSifAN: At the hearing the other day before your Subcom- 
mittee No. 3 on S. 16<H, some suggestions were made that the bill ought to con- 
tain limitations In respect to (1) the membership in the Conference, (2) the 
authorized funds, and (3) the size of the staff. Some of our Conference council 
thought information along those lines might be helpful. We enclose a memo- 
randum for that ptirpose. 

Congressman Oren Harris, who appeared as a witness before your subcom- 
mittee, indicated a similar interest in the same questions.   We are, therefore, 
sending him a copy of this memorandum. 

Sincerely yours, 
E. BARRETT PRETTYMAN. 

MEMORANDUM ON QUESTIONS RAISED IN THE HEARINGS ON H.R. 7200, H.R. 7201, 
AND S. 1664 

In the subcommittee's hearings on March 5, 1964, on proposals to establish a 
continuing Administrative Conference, there were questions concerning (1) the 
size of the proposed Conference, (2) the size of its full-time staff, and (3) the 
estimated cost of the proposed activity. The exjierience of the 1961-62 Con- 
ference established by President Kennedy, as well as that of the earlier Con- 
ference of 1953-54 established by President Eisenhower, have been reviewed as 
they bear upon these matters. This memorandum, ba.sed upon that review, is 
intended to provide further information with respect to these three questions. 

1. THE MEMBERSHIP OF THE PROPOSED CONFERENCE 

Notwithstanding the experience gained from the two 18-month Conferences 
of 195a-54 and 1961-62, it is reasonable to expect that the proposed organiza- 
tion. If established, will evolve to some degree, lilie any other new organization, 
during the period of its early operation. In an effort to assure responsible con- 
trol of the size and composition of the proposed organization, and at the same 
time, allow the flexibility necessary to permit desirable development, the bills 
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would place the resiwnsibility for determination of the membership on the Presi- 
dent and the ll-member Council to be appointed by him, thus leaving the matter 
of size undetermined in the organic statute. An adequate answer to the question 
of size necessarily must be predicated ujton an examination of the administrative 
conference concept, and indeed the concept itself predetermines the appropriate 
size of the membership within general limits. 

The idea of an administrative conference has been some 15 yeara in the mak- 
ing. Its central thesis is that responsibility for fair and efficient procedures 
must rest squarely upon the agencies themselves, and not on some extrinsic 
authority suijerimiwsed upon tlie agencies; that the importance of the adminis- 
trative process to our national economic development and to the millions of 
private individuals and business affected by the steady flow of agency rules 
and orders demands continuing attention to procedural deficiencies, rather than 
occasional or sporadic efforts toward improvement; that the real hope of sub- 
stantial gains in this area lies in combined judgments based upon combined 
experience, instead of myopic individual procedural inventions; that such judg- 
ments must have the beneflt of the whole range of knowledge and experience in 
this area of governmental activity, not relying upon the viewpoints of a few 
scholars or a small group of experts in government; and finally, that the admin- 
istrative process, now an institution of government, must develop procedural 
consistency and coordination to assure universality of procedural guarantees, 
replacing the present fragmentation and resulting uncertainty of concepts of 
fairness and due process. 

The essence of the Conference idea is the comprehensiveness of its intelligence 
and judgment. To be effective, the experience upon which Conference recom- 
mendations are based must be complete, and the deliberations whch constitute 
the development of those recommendations must embrace the whole spectrum 
of informed views. No individual agency, organization of practitioners, com- 
mittee of the major regulatory agencies, or combination of executive agencies 
Is equal to the task. Limitations upon participation to a particular segment or 
segments of the administrative process can .serve only as limitations upon the 
experience which provides the basis for recommendations and upon the extent 
to which the judgments which go into the recommendations are informed 
judgments. Current procedural problems are virtually limitless in their number, 
their importance, and their complexity. Substantial improvement will be ac- 
complished only with the help of all of the interests involved. Therefore, the 
Conference should include in its membership all of the agencies which have 
substantial regulatory, benefit, and contracting responsil)ilities. The conviction 
•which underlies this conclusion is evidenced by the universal support of the 
Conference idea. 

On the other hand, the organization should not be encumbered by the mem- 
bership of persons only incidentally Interested in its subject matter. In fairness 
to the members who are vitally interested, and in the interests of the efficiency 
of the organization, dilution of the membership must be avoided. In short, the 
Conference should be as large as may be necessary to encompass the full range 
of knowledge and experience, and at the same time, as small as this objective 
will permit. 

Congress has widely distributed throughout the Federal establishment author- 
ity to determine i)rivate rigiits and obligations through agency investigations, 
adjudications, and rnlemaking, ratemaking, and licensing procedures. Each of 
the 10 Cabinet departments has been delegated substantial responsibilities of this 
nature, and several of these departments have 2 or more separate administrative 
agencies within them. For example, the Department of Agriculture includes the 
Agricultural Marketing Service, the Stabilization and Conservation Service, and 
the Agricultural Research Service, each with a variety of regulatory responsibili- 
ties. The Department of Commerce includes the Bureau of International Com- 
merce, with its Import and export control programs, the Maritime Administration, 
and the Patent Office, the Department of Defense, in addition to its vast contract 
review operations each year determines thousands of cases involving the correct- 
tion of military records of vital consequence to veterans and their families. The 
Chief of Engineers licenses construction in and over waterways. The Department 
of Health, Education, and Welfare includes the Social Security Admiinstratlon 
and the Food and Drug Administration. In the Treasury Department, the Coast 
Guard licenses merchant seamen, and the Internal Reveniie Service controls 
alcohol and tobacco tax permits. The Interior Department includes the Bureau 
of I>flnd Management and the Bureau of Indian Affairs. 
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The seven major regulatory agencies within the jurisdiction of the Committee 
on Interstate and Foreign Commerce represent the core of the administrative 
process. Other major independent agencies are tlie National Lalwr Relations 
Board, the Federal Maritime Commission, the General Services Administration, 
and the Veterans' Administration. 

Other agencies which shonld be included in the Conference membership are the 
Atomic Energy Commission, because of its jwtential as an important regulatory 
agency in future years, the National Aeronautics and Space Administration, be- 
cause of its contracting resp<msibilitics, the Board of Governors of the Federal 
Reserve System, the Federal Home Loan Hank Board, the Small Business Ad- 
ministration, the Federal Coal Mine Safety Board of Review, the Subversive 
Activities Control Board, the Railroad Retirement Board, and the Civil Service 
Commission, because of its resiHuisibilities with resjiect to Federal personnel 
problems and their importance in agenc.v operations. In view of the total number 
of departments and agencies involved, full agency participation would require 
approximately 50 Conference members from the Federal service. 

An essential feature of the Conference concept is that the organization shaU 
have a sufficient infusion of outside exi)erts from the practicing bar. scholars in 
law and government from academic life, and others specially informed in ad- 
ministrative proce<lures to assure objectivity and diversit.v of viewjHiint. Again, 
no mere handful of profes.«ors and lawyers can provide the breadth of experi- 
ence necessary. The number of members who are not Government officials should 
constitute somewhere between one-third and one-half of the total membership. 

Section 2 of Kiecutive Order 109.S4 directed the 1061-62 Conference to report 
to the President by December 31, 1962, "suggesting appropriate means" to be 
employed in the future for the purpose of improving the procedures of adminis- 
trative agencies. Responding to this direction, the Conference, by letter to the 
President dated December 17, 1962, recommended the establishment of a con- 
tinuing Administrative Conference consisting of a full-time Chairman, a Council 
of the Chairman and 10 other members apiK)inted by the President, and "not 
more than 80" additional members from Government service and from private 
life. The total membership contemplated by the recommendntion. therefore, was 
not more than 01. This figure was develo[>ed from careful study of the nature 
and distribution of regulatory and other admini.strative authority among the 
Fefleral agencies. It accortls with the underlying concept, and the subcommittee 
may wish to consider providing this number as a maximum in the bill, 

2.   PERMANENT   STAFF 

Because the Conference would tie a imrt-time, uncompensatefl activity for all 
of its members except the Chairman, the only ]>ennanent staff would be that 
assigned to the Chairman. In addition to doing the work incident to his func- 
tions as Chairman, the staff would serve as secretariat to the Council, the Con- 
ference, and its cfimmittees. It would conduct research undertaken by the 
Chairman and would provide the core of the research staff of the various com- 
mittees of the Conference, working cooperatively with agency employees in the 
iflevelopment of information and reports needed by the committees in their 
studies.   It is estimated that these functions will refjuire an Executive Director 
(GS-17), who will coordinate the work of all of the Conference committees and 
provide sni>ervision over all employees, a professional staff of four attorneys 
{two GS-in, one GS-14. and one GS-12), four secretaries (one GS-9, one GS-7, 
and two GS-5), and one clerk (GS-4K 

The total cost for personnel compensation of permanent employees, therefore. 
Is estimated to be approximately $101,000. plus the salary of the Chairman ($20,- 
500). Without such staff, it is evident that the Chairman would be unable to 
I)erform full.v the functions assigned to him by the proposals, and experts and 
consultants employed on a per diem basis to assist the committees of the Confer- 
ence would be required to conduct research in Washington which could l>e per- 
formed by full-time employees, at a cost much less than the per diem rates paid 
such experts and consultants. 

The above figure would not be entirely a new expenditure. For the past 7 
years the .Justice Department appropriation has included an item of $50,000 for 
the oiieration of the Office of Administrative Procedure In that Department. 
This is the Office which served as the secretariat to the 1961-62 Conference and 
conducted a part of the research Incident to its work. Because the functions 
assigned to the Chairman by the bills now before the subcommittee Include the 
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functions of the present Office of Administrative Procedure, It is assumed that 
the Justice Department will close the present Office upon the establishment ot 
the Office of the Cha:lrman. 

3. ESTIMATED COST 

The I95S-54 Conference calle<l by President Eisenhower operated without an 
appropriation. Its expenses were borne by its members and by participating 
agencies, and therefore no accounting of the cost of that activity is available. 
The 1961-62 Conference, however, was furnished money for its operations, and 
a fairly reliable estimate of the cost of the proposed continuing Conference may 
be developed from the 19(il-62 experience. 

In order to provide funds with which to operate until an appropriation for 
the 1961-62 Conferenc-e could be considered by the Congress, the Executive order 
establishing the Conference provided for assistance from jmrticipating agencies 
in accordance with section 214 of the act of May 3, 194.5 (.59 Stat. 134; 31 U.S.C. 
601 (19.58)). Pursuant to that statute the Treasury Department, with the 
approval of the Director, Bureau of the Budget, established an interageney 
group fund to which participating agencies contributed .S34.500 for expenditures 
in fiscal year 1961, and $30,0()() for the early months of 1962. In October 1961, 
the Congress appropriatetl .|150,000 for Administrative Conference activities 
during the remainder of that year, and sub.'sequently it appropriated !isl(K),000 
for expenditures in the 6 montlis of flscnl year 1963 during which the Conference 
would be in operation. Thereby a total of $;J14,51X) was made available for the 
entire 18-month operation. 

The 1961-<>2 Adraini.strative Conference, over the full 18-nioutli period, spent 
a total of $223,517.20, or approximately 71 percent of the funds available, re- 
turning to the Treasury an unobligated balance of $90,982.80. The.se figures 
do not Include the salaries of the Director, Office of Adniinistratlve Procedure, 
Department of Justice, or the full-time professional and clerical staff of that 
Office, which provided tlie full-time staff of the Conference. Their services were 
furnished by the Attorney General pursuant to direction contained In the EJxecu- 
tive order establishing the Conference. Similarly, of course, no part of the 
expense of the Chairman's office is included in these figures. 

The 1961-<52 Conference divided itself into nine standing committees, each 
with ita own subject-matter area. Tlie committees were furnished the i>art-time 
8er\'ices of acknowledged scholars of national reputation, who guidetl the com- 
mittees' research activities and prepared committee .studies. Some of these 
scholars had the assistance of younger faculty members and Incidental secre- 
tarial services on their own campuses. In addition, the full-time staff of the 
Office of Administrative Procedure was augmented with a few temporary, full- 
time professional and clerical i)ersonnel to conduct research in Washington 
and to provide necessary service^ to the several committees. ComjieiLsation 
of these staff members, totaling .$138,489.28 for the entire 18-month operation, 
represented the largest item of expense. (Jorresjiondingly, their contribution 
was responsible in large measure for the success of the operation, and It seems 
reasonable to a.ssume that similar employment of experts from academic life 
will be found to lie highly beneficial in the proposed continuing organization. 

Past experience has demonstrated that the most satisfactory organization 
of an administrative conference into committees is accomplished by a division 
alonog functional lines. The proposed organization probably should have 9 
or 10 standing committees thus constituted, with a few occasional ad hoc 
committees for consideration of special problems. The number of committees 
is not likely to be affected by the size of the Conference. Whether there are 
65 or 100 members, the logical division into areaes of interest remains un- 
changed. Per diem compen.sation of scholars employed to conduct research 
and prepare studies for the use of the connnittees represents the greatest vari- 
able in any estimate of the cost of a conference. As is indicated above, the 
numl)er of problems which merit attention is virtually limitless. Any com- 
mittee of the Conference might undertake as much or as little as its facilities 
and funds will permit. Therefore, no definitive basis for an e.stimate of the 
cost of compensation of part-time experts and consultants is possible. Based 
upon the 1961-(>2 exi)erience, it may be reasonable ti> suggest that the estimated 
cost of this item l)e .set at .|8,0(X) ix^r standing committee or perhaps a total o^ 
approximately $80,000 per year. 

The next largest item of expense in the 19C1-02 experience was duplicating^ 
printing, and related services, which totaled .$40,498.12 during the entire 18- 
month effort.    Because the number of committees contemplated Is much the 
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same as in the 1901-62 experience, and since these costs will not vary according 
to the size of the Conference, it may be reasonable to assume that approximately 
$27,000 per year will be needed for duplicating and printing of committee and 
Conference studies and reports. 

Travel exix^nses, of trips to Washington by private members located in 
other cities, for committee meetings and Conference sessions, and by experts 
and consultants from universities throughout tJie country who conducted re- 
search in Washington and attended committee and Conference meetings, repre- 
sented the third largest item in the cost of the 19(il-(!2 artivity. TransiK)rta- 
tion and travel per diem in lieu of subsistence totaled $:V).474.'27j during the 
18 months of the operation. Because of the value to that operation of the 
staff assistance furnished by university faculty meml>ers. it is likely that 
the same kind of staff arrangemmits will be made by a continuing organiza- 
tion. However, a continuing Conference might meet in plenary session only twice 
a year, instead of every 3 months as the temporary Cojiference did, and Coun- 
cil and committee meetings could be exi)ectcd to be correspondingly less fre- 
quent. The number of trips to Washington by university scholars for pur- 
poses of research on behalf of Conference committees also would be decreased. 
Accordingly it may be reasonable to reduce the amount estimated to be neces- 
sary for travel to approximately $18,000 per year. 

Office space, fumitiire, books and eq\iipnient, commimications, utilities, and 
incidental personnel benefits amoimted to a total of $!t,0.T5..'>5 in the 18-montli 
experience of 19<il-02. Since the Office of the Chairman and that of the sec- 
retariat were furnished without cost to the 1001-02 Conference, these items 
probably should  be inorea.sed  to .$10,000 per annum in the present estimate. 

Base<l upon these figures, together with the above estimate of the cost of 
full-time staff a.<)sistance, the total annual cost of the proposed Conference 
would be as follows: 
Salary of the Chairman , .$20,500 
Pull-time professional and clerical staff (10 persons) 101, 000 
Per diem comi«?n.sation of part-time experts and consultants     SO, 000 
Printing and duplicating    27,000 
Travel expenses     18.000 
Offices, utilities, supplies, and other expenses    10, 000 

Total estimated annual cost 256, 500 

Mr. LINDSAY. On the question of expenses on tlie. Senate bill, I 
will turn hastily to page 9, I am reading from the Senate bill, line 
10 of page 9— 
but at rates for individuals not to exceed $100 per diem. 

Does that cover just consultants and experts or also all the members 
of the assembly ? 

Judge PRETTYMAN. No; just consultants. 
Mr. LINDSAY. WHiereas it provides travel expenses of members from 

the outside, not Government. 
Is that just a catchall coverage at the end where it says, on page 10, 

line 11: 
There are hereby authorized to be appropriated such sums as may be necessary 

to accomplish the purposes of this act 
Judge PRErmviAN. I thought there was a specific-  
Mr. LINDSAY. I beg your pardon. On page 5 of the Senate bill, sub- 

section (c) : 
Members of the Conference other than the Chairman shall receive no com- 

pensiitinn for service, but members appointed from ontside the Federal Govern- 
ment shall be allowed travel expenses, including per diem in lieu of subsistence. 

I beg your pardon, it is provided. 
Next, rather quickly here, on the question of conflict of interest, the 

Senate bill pi-ovides. as I read it, that non-Government members of 
the Conf eren ?e shall be considered special Government employees. 
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There is objection to tJiat from some quartei-s, as I undei-stand it. 
Would you aei-ee that the Senate was right in includuig that "con- 

flict of intei-est' pi-ovision in here? Or is that sometliing you have 
not studied ? 

Judge PRETTYMAN. That is a pretty technical subject, as I under- 
stand it. 

Mr. LINDSAY. Yes. 
Judge PRETTYMAN. And, as I understand it, the Senate bill is cor- 

rectly phrased. 
Mr. LINDSAY. Kight. 
Judge PKE-ITYMAN. SO that these people would not be deemed to be 

Government employees. 
Mr. L1ND8AY. That is right; "special Government employee" means 

a temponvry, part-time pei-son who only serves a limited number of 
days. 

Finally, May I ask this question on the question of the scope of the 
Conference hei-e: You would agree, I take it, with the scope of the 
Senate bill, rather than the narrower vereion that the Bureau of the 
Budget would prefer to see i 

Judge PRETTYMAN. Yes. 
Mr. LINDSAY. For the reasons that you stated earlier ? 
Judge PRETTYMAN. Yes. 
Mr. LINDSAY. Why shouldn't we let the Conference go into the 

question of procedures of awarding contracts, and so forth ? 
Judge PRETTYMAN. Yes. 
Mr. IJINDSAY. Thank you very much, Judge. 
Judge PBETTYSIAN. 1 am soriy I t«ok so long, Mr. Chainnau. 
Mr. Wii.Lis. That is all right. We caused you to, because we wanted 

the infonnation which you possessed. 
Mr. LiBONAn. Thank you. Justice. 
Mr. LINDSAY. That is the quorum call, I guess. 
I suppose, Mr. (^hairman, tlie question arises now whether we go 

on witli the hearing this aftenioon. 
I would like to say that the bill being debated on the floor of the 

House this afternoon is of special importance to me, and I will find it 
nece.s.sary to be on the floor in order to participate in that debate. 

So if it is the will of the sulK"ommittee  
Mr. LnwNATi. Are you with the bill or against the bill? We will 

keep you here if you are against the bill. 
Mr. LINDSAY. I am keeping my own counsel. 
Mr. LiBONATi. All right. 
Mr. LiNDs.\Y. But if it is tlie will of the chairman and committee 

to go forward with the hearing this afternoon, I would have no ob- 
jection to it. I will have to read the record later on and make arrange- 
ments to have one of tiie minority membei-s here in my place. 

Mr. Wirxis. Well, of coui-se, I do not want to discommode you if it 
is vour desire tliat you would like to be here. 

Af r. LiRONATi. Ithink this also is a very important bill. 
Mr. WILLIS. Well, we have three more witnesses. We either will 

come tliis afternoon or return tomorrow morning. 
(Discussion off the i-ecoi-d.) 
Mr. WILLIS. Will it be satisfactory  
Mr. LINDSAY. It will be satisfactory with me to go ahead either this 

afternoon or tomorrow. 
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Mr. WrLLis. "We will resume at 2 o'clock this afternoon. 
(Whereupon, at 12 noon the hearing was recessed, to reconvene at 

2 p.m. of the same day.) 

AFTERNOON SESSION 

Mr. W11J.IS. The subcommittee will please come to order. 
We have with us Mr. Harold L. Russell of Atlanta, Ga., from the 

American Bar Association. 
We are glad to have you, Mr. Russell. 

STATEMENT OF HAROLD RUSSELL, ESQ., REPRESENTING THE 
AMERICAN BAR ASSOCIATION 

Mr. RUSSELL. Thank you, Mr. Chairman. 
Mr. WILLIS. We are glad to have your views on this very important 

piece of legislation. 
Mr. RUSSELL. I appreciate the opportunity to be with you. 
I have filed with Mr. Fuchs ana the reporter a statement, and in 

view of the extensive discussion of the matter this morning, I think 
that I will just ask that the statement be included in the record and 
then I will go through it and highlight the points in the statement 
which seem to be pertinent in view of the questions and matters raised 
this morning. 

Mr. WILLIS. That will be very satisfactory, and will be easier to 
follow. 

Mr. RUSSELL. Thank you, sir. 
Mr. WILLIS. The statement will be incorporated in the record at this 

point. 
(The statement referred to follows:) 

STATEMENT OF HAKOLD L. RUSSETX, CnAiBMAN. SPECIAL COMMITTEE ON LEGAL 
SERVICES AND PROCEDUBE, AMBBICAN BAB ASSOCXATION 

Mr. Chairman, gentleman of the committee, and member.s of the staff, it l.s 
a privilege to api)ear before you today, on behalf of the American Bar Associa- 
tion, to urge your favorable consideration of S. lC(i4 as passed by the Senate, 
the bill to provide for continuous improvement of the administrative procedure 
of Federal agencies by creating an Administrative Conference of the United 
States. 

Preliminarily, I would like to introduce myself. My name is Harold L. 
Russell and I live and practice law In Atlanta, Ga. For some 12 years I have 
been active in sections and committees of the American Bar Association con- 
cerned with administrative law, practice, and procedure. I appear before yon 
today as chairman of ABA's Special Committee on Legal Services and Proce- 
dure. The duty of our committee to our constituents and clients, the members 
of the American Bar Association, is to implement ABA's program of improve- 
ment and reform in the areas of administrative practice and procedure. A 
major part of that program is the enactment of legislation providing for an 
Administrative Conference of the United States. 

Although it is hard to believe, the difiSeulties In securing declarations of policy 
by the house of delegates of the ABA are not dissimilar to those which attend 
enactment of legislation in the Congress of the United States. And it may be 
helpful, to reflect for the record the careful consideration given to this project 
over a period of many years by the bar, to review briefly ABA's consideration 
of it. 

For many years, at least 15 now, there has been extensive discussion, among 
lawyers, administrators, judges, scholars, and others, of the possibilities of an 
administrative conference. The idea, I think, was originally that an adminis- 
trative; canferfence could do the same thing for administrative law practice and 
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prtxertiure as the Judicial Conferences were exi)e<-t('tl to do, and did do, for the 
Federal court practice and procedure; namely, shorten hearings and records, 
cut out waste and needless delays, but. at the same time, promote fairplay and 
due process. After several years of discussion and the observation of the work 
of the first Administrative Conference called by a proclamation of President 
Eisenhower in 1953 and chaired by Judge Prettynian, the administrative law 
section of the ABA at the annual ABA meeting in li>59 presented a resolution 
which the ABA house of delegates adopted. It called for legislation to establish 
«n administrative conference on a permanent basis. At that time, in the fall 
of li)5», the house of delegates Instructed the special committee on legal services 
and procedure and the administrative law section jointly to draft legislation on 
the subject and present It to the house of delegates for approval. Pursuant to. 
ABA rule the draft was required to l>e submitted to all sections and committees 
possibly lntereste<l in the subject matter to give theui an opportunity to express 
their views and, if i>ossible, to seciire their concurrence in the proposal. It was 
H long, hard task but finally, in February 1963, we presented to the house of 
delegates at its midyear meeting in New Orleans a draft which was approved 
by the house almost unanimously. It was a milestone occasion; never before 
in ABA history had there been such a widespread acceptance of a major proposal 
in the Held of administrative law. The house of delegates Instructed the special 
committee on legal services and procedtire, the administrative law section, the 
mineral and natural resources law section, and the public utility law section 
to work together to seek the enactment of the legislation presented to the House 
or leiglslation equivalent in purpose and effect. 

Immediately thereafter, we formed a working group and we went to work. 
We conferred with Judge Prettyman's group, the Council of the 1961-62 Ad- 
ministrative Conference appointed by President Kennedy. Later we conferred 
with personnel of the Bureau of the Budget who had under consideration a draft 
of a bill to establish an Administrative Conference. We also conferred, at a trU 
partite meeting, with the members of the Council of the 1961-62 Conference 
and personnel of the Bureau of the Budget. We sought an accommodation of 
views hopefully to arrive at a draft which could be wholeheartedly supjwrted b.v 
all interested parties. We submitted many suggestions to the Bureau of the 
Budget, some of which were accepted. We rewrote our own ABA bill again and 
again in an attempt to make It acceptable to the Bureau of the Budget while, 
at the same time, adhering to our duty to seek legislation equivalent in puriiose 
and effect to that which had been approved by the ABA house of delegates. 
When it liecame apparent tlmt no one was going to be entirely satlsfle<l with 
any of the drafts. Senator Edward V. Long introduced S. 16(54, which was a 
draft prepared by the Biirean of the Budget. 

ABA representatives attended the 3-day hearing before the Senate subcommit- 
tee, June 12-14. inrt."!. On the last day of the hearing.^, we presented three wit- 
nes-ses. We offered our draft as a substitute measure and It appears at pages 
124-128 of the printe<l record of the hearings before the Subcommittee on Admin- 
istrative Practice and Procedure of the Committee on the Judiciary. We urged 
many amendments to S. 1664 as it was introduced; and some of our suggested 
amendments were accep6ted by the Senate committee and by the Senate and 
many of them were rejected. However, despite the fact that S. 1664 as it comes 
to yon from the Senate does not incori)orate nil the changes which we think de- 
sirable, we nevertheless consider it a good bill and we urge its prompt enact- 
ment. 

I appreciate that this r^sura^ of ABA activity in this area may sound some- 
what tedious, but the fact is that the measure has received te<liona attention 
from |)erhaps overly tedious lawyers for several years. It has been exhaustively 
considered far and wide. My file contains more than 30 drafts of the legisla- 
tion. 

With that background. I will sumniari7,e the reasons why the agencies them- 
selves, the executive branch of our Government, the judiciary, the bar, and those 
of the public who know about it (and there have been some editorials, all favor- 
able) are urging the passage of legislation for the establishment of an Adminis- 
trative Conference.    It is because the .Administrative Conference will: 

1. Enable the agencies, in cooperation with representatives of the public and 
in cooperation with other Government personnel, to undertake, in a spirit of 
mutual helpfulness, critical self-examination of their practices and procedures 
and thereby provide for solutions for their common problems, the benefits of 
exj)e<Iitloii In action, the re<luction of exjiense In processing their work of both 
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a formal and informal nature and the preservation and enhancement of fair- 
play and due proocss; 

2. Provide a "wailing wall," or "escape valve," if you will, for the receipt 
and consideration of public complaints with respect to the handling of matters 
by agencies so as to benefit the governmental process through the certain crea- 
tion of better public acceptance of the agencies and tlieir work; and 

:{. Through the office of the Clialrman. a person of stature api>ointed by the 
President with the consent of the Senate and commanding the respect of the 
public and the agencies alil<e, afford constant and continuing iu(|uiry into the 
agency process and assure the means for its improvement and, when solutions 
and improvements are formulated, provide a i>erson responsible for seeing that 
tliey are carrie<i out, to the extent feasible, by the agencies. 

I have not heard how much the Government and the public might be saved 
by the effective work of the Conference and its Chairman. But, a minimum 
saving can be readily estimated. If there are only 10,000 firms in this country 
which have the equivalent of only one full-time man devoted to the flling of 
reports with the Federal agencies, or preparing facts and pleadings and other 
dcKuments in connection with formal and informal proceedings before those 
agencies, or devoted to coming to Washington or going to New Orleans or else- 
where for hearings or other business before the agencies, theu annually the 
regulated industries spend 20 million man-hours in their relations with the 
Federal agencies. That is a number which Is certainly smaller than the amount 
which is actually spent. More than 10,000 firms file reports in Washington 
and elsewhere with the Interstate Commerce Commission, the Federal Com- 
munications Commission, the Federal Power Commission, the Federal Trade 
Commi.ssion. the Federal Maritime Commission, the Civil Aeronautics Board, 
the National Labor Relations Board, the various agencies of the Department 
(if Health. Education, and Welfare, and the more than ."lO other Federal agencies. 
.\iid thousands of firms have more than the equivalent of one man devoted to 
fullfilllng the requirements of the agencies and to handling their business with 
ilie agencies; some have hundreds and a few hare tens of hundreds. But, taking 
tlie 20 million annual man-hours as a bottom estimate, and applying to it a cost 
ligure of $2.5 per hour, which is not unreasonable when it is rcniembered that 
each worker must be provided work facilities, space and equipment, secretarial 
and other such assistance and that a groat number of them incur travel or other 
such expenses, a total cost to the regulated industries of ?.")00 million is indicated. 

If I were Chairman of the Administrative Conference, and I hasten to add that 
I would have no such ambition because it will be a burdensome and thankless job. 
I would set as a primary goal for the first year of operation of the Conference 
a 10 iwrceut reduction in the number of man-hours devoted to fulfilling the 
requirements Imposed upon industry by the regulatory agencies and their prac- 
tices and procedures; and for the second year I would have a goal of an addi- 
tional 10-percent .saving. In short. I believe that an effective Conference, under 
an able Chairman, can save regulated industries a minimum of .$100 million 
annually by the second or third year of oijeration. 

There will also, in my opinion, be comimrable savings to the agencies them- 
selves. Every person in private industry preparing reports for, or as.sembling 
data for formal or informal agency proceedings, has almost a full-time connter- 
part in the administrative agencies. But if only 50 iiercent of the savings which 
I have estimated for regulated industry could be achieved by the agencies, there 
should be savings of at least $50 million per year within a .short time after 
the Conference begins operation. 

At the hearings before the Senate committee, the witness for the Bureau of 
the Budget estimated the cost of the Conference to be in the neighborhood of 
.S^.'iO.OOO per year and certainly considerably less than .$."'00,000. It seems to 
me that estimate is reasonable and that the Conference, including the office 
of the Chairman, could operate effectively with a budget in the neighborhood of 
.'?2."0,000. In any event, the cost of the Conference will be a pittance in com- 
parison with the actual savings which can be achieved. 

And, in weighing the cost of any Conference, you will not overlook, I am 
sure, the intangible, but important benefits, which will result from the promo- 
tion of fairplay and due process in practice and procedure. That will be an 
important work of the Conference which will lead to the restoration or rehabili- 
tation of public confidence in agencies and agency processes. Those benefits 
jiloiie will be worth many many times the cost of the Conference.   Moreover, 
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delay in administrative proceedings and decisions can be, and has been alleged 
to be, a construction upon the development of the Nation's economy which can cut 
the gross national product by hundreds of millions. 

You will have available to you, of course, the record of the extensive hearings 
• before the Senate committee and the documents on this subject prepared and 
printed in the Senate. I am sure your diligent counsel, Mr. Fuchs, has studied 
them carefully and will bring to your attention materials therefrom which bear 
upon the particular asjiects of this matter in which you may be Interested. 

• Therefore, I will refrain from ImfMsing upon your time to bring to you matters 
which are well covered there.    There are, however, two additional thoughts 

. which are not particularly highlighted in the Senate hearings and which I think 
it wise to lay before you here. 

Legislation is needed to establish the Conference and make it effective. It 
cannot be done effectively by exercising Presidential power under a reorganiza- 
tion act, since there would be no authority to bring in public representatives, the 
outside of Government people, who are necessary to make the Conference ef- 
fective. Legislation is also necessary to establish the office of the Chairman 
and to make that office eflfective; and all now agree that the Chairman's job 
must be such as that prescribed in S. 16<M in order to make the Conference a 
success. Money will be needed to maintain the operations of the Conference and 
to employ a small staff. It will be appropriate for the Conference to come to yon. 
the Congress, annually to request an appropriation and give an accounting of 
its work: the alternative, a siphoning of funds appropriated to the executive 
departments and agencies for other inirposes to the Conference would result 
in Congress having no opportunity for periodic review of the activities of the 
Conference. There are also very practical reasons for legislation. If one is 
to expe<'t go(Ml iHTformance from the Conference, its duties, its organization. Its 
meetings, its continuity and the necessary followup on its work to SM- wlipther 

. the recommendations are implemented by the agencies—all of these things can- 
not be left to the whim of the agencies or the executive departments. The 
statute is necessary to define the duties and to provide the prod for their i)er- 
forniance. Finally. I think this is too important a matter to be left to an Execu- 
tive order of the President, although I would be the first to admit that the two 
lirevious conferences established by President Eisenhower and by President 
Kennedy were most successful. The jmlnt is that Congress has a vital Interest 
in the i)erformauce of the agencies and it is only approi)riate that Congress 
.should provide, by statute, for the Conference on a continiiiiig basis with the 
oiHKirtunity which that will afford for annual review of the work of the Con- 
ference in connection with appropriations. 

Finally, I want to leave with you the thought that the time is ripe for 
passage of this legislation. The Congress has passed no measure designed to 
attack, on an overall basis, the problems of administrative practice and pro- 
oodure since the pa.s.sage of the Administrative Procedure Act in 1946. The bar 
nnd, I believe, the public are anxious to see the problems of administrative 
practice and procedure receive the same kind of attention as the problems of 
court practice and procedure receive in the Judicial Conferences. I think It 
appropriate to note that the .Tudlcial Conferences are established by statute 
(•28 U.S.C. .''>.'?1, 333). There is no governmental body today having responsi- 
bility for contlnuoas attention to administrative practice and procedure; there 
is no continuity in the sporadic reviews of the subject; and there is no re- 
sponsibility placed anywhere for effecting economies or improvements among 
nil agencies in their practices and procedures. The need Is critical. Every 
<lay of delay costs the Government and the regulated businesses of this country 
alike tens of thousands of dollars. 

I will conclude now knowing that Mr. Seidman of the Bureau of the Budget 
is to follow me with some suggestions to which I probably would like to resjxmd. 
With the comnilflee's iMdulgcnce, I will remain here, hoping that there might 
be time for some brief comments on what Mr. Seidman may have to say. 

Mr. Ri ssK.i.L. At tlie nutlet, let nie say it is a privilege to be with 
j'ou on behiilf of the American Bar Association to urge your favorable 
considerat ion of S. 1604 as passed by the Senate. 

I was deeply gratified this morning to leam that Judge Prettynian 
and his Council of the 15)()l-62 Conference apiKjinted by President 
Kennedj', believe that S. 1064 as it is presented to vou now, is a good 
bill. 
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Preliminarily, I would introduce myself. I am Harold Russell of 
Atlanta, where 11 ive and practice law. 

Mr. WiLUS. I understand you and Dick do not get along. 
Mr. RussEXi.. 'When he behaves himself we do. Of course, we in 

Georgia think he behaves himself more than 99 percent of the time. 
Just because somebody else on your committee might read this rec- 

oi-d, Mr. Chairman, I think I ought to also note I was born in 
Abingdon, Washington County, Va., which is almost in the 5th Dis- 
trict of Virginia—right next door to Governor Tuck—where my 
family still lives, and I was raised there.        ,   , 

Mr. WILLIS. Did they vote for him ? 
Mr. RTTSSEIX. I will tell you, after the Supreme Court gets through 

with these congressional districts, he just might be our (ongi-essman. 
We certainly would be for him. 

Mr. WILLIS. In his absence, I want to protect his interests. 
Mr. RUSSELL. I see. Then because Mr. Lindsay might look at this, 

I did go to Columbia Law School and lived in tlie 17th District of 
New "i ork when I was up there, and also practiced law in New York 
for a year. 

Mr. WILLIS. That is the Republican side, but that is all riglit. 
Mr. RUSSELL. I am a lobbyist in this situation, Mr. Chairman, for 

the American Bar As-sociation, as chairman of the committee on legal 
services and procedures, and we are looking for all the friends we can 
find. 

Our duty in our special committee is to promote the bar associa- 
tion's program in tlie field of administrative practices and procedures 
and a major part of that duty is this matter of legislation for the 
Administrative Conference. 

Not only have Judge Prettyman and his friends and associates been 
worried for some l.'S years with the matter of the establislunent of an 
administrative conference, but also has the American Bar Association. 

About 4 years ago, my special committee and the administrative law 
section were instructed to draft legislation and present it to the house 
of delegates for approval, and we were not able to get that done, Mr. 
Chairman, and we were not able to get that done. Mr. Chairman, 
until February 1963, at the house of delegates' meeting in New Or- 
leans. I guess you would say being in that place was conducive or 
helpful to progress, but anyway we got it done theTe. 

Then we got together with Judge Prettyman's group and the Bu- 
reau of Budget people and we had two-way and three-way me-etings, 
and, finally, we got a draft in which we tried to accommodate our 
views to their views. 

Now, in the meantime, not without cause I thnik. on May 1 of last 
year. Senator Ed Long, of Missouri, wlio was interested in this 
project, decided that if he were going to move it, he would have to 
introduce a bill because it did not look like we could get together with 
Judge Prettynian's group and the Bureau of tiie Budget's gioup; so 
he did, and Ihat was S. 1664 as it was originally introduce(€ And it 
is the same as H.R. 7200, which Congres-sman Harris talked to j'ou 
about today. 

Now, there were extensive hearings in the SemiU',. '\^'c attended all 
the sessions and we offered tliree witnesses. We offered a substitute 
measure in the course of our testimony in the Senate, and that substi- 
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tute measure, which is the best that we could come up witli, is H.R. 
7201, about which Mr. Harris talked to you this morning. 

Now, we also urged amendments to S. 1664 as it was introduced and 
some of them were accepted by the Senate and some of them were 
rejected. But we do Ijelieve, nevertheless, that as S. 1664 comes to you 
from the Senate, and even though it does not incorporate every tiling 
that is desirable, we nevertheless consider it a good bill and we are 
happy to agree with Judge Prettyman and his Council in that re- 
spect, and we urge that it be enacted. 

Now, without knowing it, I think Mr. Harris this morning was 
helping us in one major particular that I would like to comment on 
right now. 

The H.R. 7200, which is the original 1664, actually provided for 
less authority in the Chairman of this Conference than we have 
advocated. 

Actually we^ in the American Bar Association, have advocated 
a stronger chairman with more autliority and more power than was 
advocated by the Budget people. 

Now, the Senate made three amendments in the powers of the 
Chairman in S. 1664, which make it clear that he has the right to 
report individually when he thinks it is necessary, and which make 
it clear that he lias the power to make  

Mr. Wiixis. Report to whom. Congress ? 
Mr. RUSSELL. To the Congress and to the President. Yes, sir. 

Which make it clear that he has the power to make inquiries into 
matters which he thinks should be examined and not just preliminary 
inquiries. Those two things, we think, make S. 1664 in that respect 
all right as amended. But I want you to know that we stand with 
Congressman Harris for stronger powers in the director, and that 
S. 1664, as amended, in our view, is satisfactory. 

Now, this matter of the piomotion of the establishment of an ad- 
ministrative conference, has been delegated to one committee and 
thi-ee sections of tlie association. 

That was by the action in New Orleans, and I want you to know 
that we had more nearly unanimous approval of this measure by the 
house of delegates of the American Bar Association than we have ever 
had before of any project in the administrative law field. 

The special committee, that is my committee, the administrative 
law section, the mineral and natural law section, and the public 
utility law section, were all instructed to work together to further 
this legislation. 

And at this point, I would like for you to know that some other 
representatives of the association are here. 

We had hei-e this morning representing the section on public 
utility law, Mr. Willard Gatchell, who was formerly chairman of that 
section's committee on administrative law and was for a number of 
years General Counsel of the Federal Power Commission. 

He practices law in Washington now, but he was here and he 
wanted you to know he was here, and he is very much interested in 
this. 

We have also Mr. James Pinkney, general counsel of the American 
Trucking Associations, a member of the council of the public utility 
law section for many years, who is here today. 



62 ESTABLISHING   ADMINISTRATIVE   CONFERENCE 

We liave Mr. Asliley Sellers, a prominent Washinfrton lawyer, and 
member of the house of delegates of the American Bar Association: 
onetime chairman of this spec-iul committee which I have the honor 
to head now, and more than once chairman, I believe, of the adminis- 
trative law section of the American Bar Association. 

We have Mr. C Roper Xelson, of Washington, chairman of the 
administrative law section of the American Bar Association. Mr. 
Nelson is of the Washington firm of Purcell & Nelson. 

I think we have Mr. Charles D. Ablard. of Washington, general 
counsel of the National Magazine Publishers' Association, a prominent 
Washington lawyer active in this field. 

And tlien last but not least, I am delighted to have here witJi me 
?uite iniexpectedly my senior partner from Atlanta, Mr. E. Smythe 
tambrell, a past president of the American Bar Association. 

And with your pennission, I would like to ask Mr. Nelson and Mr. 
Sellei-s to come up here in case you or Mr. Fuchs or somebody else 
gets into some questions on which they might like to speak or to which 
I might be in over my head. 

Mr. WILLIS. If you would like to have them.   Come up, gentlemen. 
Mr. RtrssELL. Mr. Kastenmeier raised a question with respect to 

this, this morning: Are the agencies themselves for this kind of legLs- 
lation? They strongly supported it by communications and by testi- 
mony before the Senate committee: in the executive branch of the 
Government and the judiciary, the bar, and those of the public who 
know about it—and even though this is not the kind of thing that 
makes editorials, there have been several editorials I have seen on it, 
and all favorable. 

The reason all of these people are urging passage of legislation for 
an administrative conference is because, onCj this conference will en- 
able the agencies to get together with outside helpful people, with 
other peo):>le fi-om the Government—and, incidentallv, vou were talk- 
ing about who might be outside, this moniing, teclmically even some- 
one like Judge Prettyman would be out.side because he is not an agency 
member. But I can think of no one more indispensable for the oper- 
ation of a successful conference than Judge Prettyman. 

They can get together and solve their problems with respect to prac- 
tice and procedure, provide for expedition and action, and reduction 
of expense in their work, in both formal and informal cases, and at 
the same time they can promote fair play and due process. 

One thing that has not been mentioned which is important is that 
the conference will provide a "wailing wall" or escape valve for people 
who think they have been mistreated by agency action or inaction, 
and it will help, if you please, the public image of the agencies. 

And finally, this fellow who will be the chairman, he will be ap- 
pointed by the President with the advice and consent of the Senate, 
ho will command the r&spect of the public and agencies alike. 

His office will mean that there will be a constant and a continuing 
inquiry into the agency process that will assure the means for its 
improvement. Also his office, will insure action when these confer- 
ences come to conclusions; he will be the fellow who will be respon- 
sible for pushing them into performance and pursuant to the recom- 
mendations. 
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Their liave been two good conferences, but I would say that of the 
lecommendations made, less than 10 percent have been implemented 
by the agencies.   So we need this Chairman to push them along. 

Mr. WILLIS. You mean 10 percent of the recommendations of tlie 
conference ? 

Mr. RUSSELL. Of the last two conferences, Mr. Chainnan. The 
one in 1953-54 and the one of 1961-C2. I would say, looking across 
the board, if there are 100 opportunities for implementation, less than 
10 of them have been made. 

Mr. AViLLis. Were those recommended with a pretty strong vote? 
Mr. RUSSELL. Yes, they were, Mr. Willis. 
Mr. WILLIS. Wliy have less than 10 percent been put into effect? 

\\Tiat magical formula can an act of Congress provide? 
Mr. RUSSELL. You will provide a chairman whose duty it will be 

to encourage the people to put them into effect and to report to you 
on tJie extent to which they might or miglit not have put them into 
eflfect—report to the Congress, that is. 

We feel that will be the spur needed. 
Mr. WILLIS. Frankly, I was impressed tliis morning with Judge 

Prettyman's statement, which he did not intend to portray that way, 
to the effect tliat the troubles about the slowness of the bureaucracy 
we were talking about involves such things as not preparing your 
pleadings well, not knowing your case well, not paying attention 
to the rules, and so on; and that in no instance did he take to task 
the redtape of the bureaucrat. 

It looked as though he was loading it against the practitioners 
rather than criticizing what was going on within the agencies. Talk- 
ing about the image that you said you would iiope to improve, what 
can a man from Louisiana do who want,s a radio station and has 
to go through this maze of necessaiy proceeding here, or a man who 
wants a TV station and has to hire a Washington lawyer, and it 
takes mj)nths and years ? 

Or even the cases that come to my office, a man who wants a quick 
hookiip on an "intercom" between his trucks on the highways and 
his office, and he wants a band, for radio service; that takes months 
and months and months i 

Speaking of timing, I handle umpteen of them and they always 
come. They have never turned one down. But why in the devil 
does it take so long ? Why can't they say, "Yes" ? Why can't some- 
bo<ly say "yes" or "no" right now ? 

Is there hope for that man ? Because that is the one I am interested 
in. 

Mr. RirssEiA. I think there is genuine hope in this area. I think 
one reason why you have those unnecessary delays is because tlie 
agencies who do similar work, that is the FCC or many others do 
similar work in issuing licenses of various kinds, with and without 
hearings, they never get together to consider how they do it, how 
e^ch other does it or the others do it, and they never compare notes 
on whether they are doing a good job in comparison with someone 
else. They never have anyone looking over their shoulder to see 
whether they are really doing it as expeditiously as they ought to. 

If you get them all in the room and get them to compare notes, I 
believe you will find some agency in the Government doing the same 
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work in 2i hours that it takes another agency in the Government 6 
months to do. 

If you get them together, working together, exchanging ideas as 
to how you can expedite these tilings, I tliink from that alone you 
would secure substantial improvement. 

If you have this conference with this chairman drawing out from 
the agencies, on a regular basis, their performance in terms of how 
long they take to decide these cases or how long they delay the 
issuance of these permits, and bringing that type of information to 
you, and holding these people up to—well, to publicity when they 
are not doing it as expeditiously as they should, I think you are 
going to have a helpful thing. 

There are also, I suggest, some ways the Conference can be of help to 
you, Mr. Chairman. I believe if you get this Conference and get this 
chairman, and if he is the kind of fellow who does the job like it should 
be done, a whole lot of these people—and I know you love them and 
I know you want to help them because they are your own constituents, 
but a whole lot of these people who come to you for relief on these types 
of things, you can appropriately send them to the chainnan of the 
Administrative Conference and say, "It is that fellow"s job over there 
to try to get things moving along," and it will take a lot of the burden 
off of you that you have had in that area. 

Now, I tried to figure out, and I have it in my direct te*;timony, just 
how much a Conference like tliis might sivve, and I cannot possibly tell, 
but I could come to some minimum estimates. 

I know that there are at least 10,000 companies, firms, businesses in 
this country which must have at least an equivalent of one man work- 
ing full time on its relationships with the Federal regulatory agencies, 
making and filing reports and all kinds of fonns, preparing evidence 
and pleadings for formal and informal cases of all kuids, coming to 
Washington or coming to New Orleans for a hearing or otherwise 
doing business with these agencies. 

Now, if that is true, and I think that is a minimum estimate, then 
there are at least 20 million man-hours a year spent by private indus- 
try in its relationships with administrative agencies. 

Judge Prettyman said there are 108 of them; I am sure that I could 
not begin to name them all but there must be at least that. And every- 
one of them requires a mountain of paperwork. 

Now, if we figure that there are only 20 million man-hours a year 
on this and you figure the cost of housing a man, providing him with 
office space, with secretarial service, and his travel expenses when he has 
to go to a hearing, and the preparation of his printing, and so forth, 
and the stuff he has to file with these boards and agencies; and, if you 
figure it only at $25 an hour, you have got a total cost of the regulated 
industries of $500 million for the relationships with the Grovemment 
agencies. 

That $500 million in my mind is a minimum figure. 
Now, I think that a reasonable goal for an Administrative Confer- 

ence ought to be in the first year of its operation to cut down on delays, 
to find better procedures, to find ways of expediting things to the ex- 
tent that they could, at least, in the fii'st year, cut that down by 10 per- 
cent and in the second year by another 10 percent.   Now, I believe 
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sincerely that within 2 yeai-s after this gets in oi>eration, that it can save 
the regulated industries at least $100 million a year. 

And there is a counterpart saving in the agencies themselves; for 
every fellow who is in industry makmg up these reports and process- 
ing these papers for hearings, or even informal proceedings, you al- 
most have one in the agencies themselves. 

Mr. WiLUS. Frankly, I have not digested these bills, but do not 
be surprised if, after I do, I will find language to put the heat on the 
Conference itself so that it is not just one more superagency. 

Mr. RtJSSELL. Right. 
I think maybe when you look at S. 1664, yon will find something you 

want. 
Mr. Wnxjs. I have never seen a bill that had such generalities since 

I have been in Congress. 
Mr. LiBONATi. It is very broad. 
Mr, WiLUs. If I can fand language to put heat on the Conference, 

I sure will do it. 
In line with what we are talking about, if the Conference cannot 

be fired up with a firecracker, how are you going to put firecrackers 
underneath the agencies ? 

Mr. LiBONATi. ilr. Chairman, along that line of thinking, in view 
of the differences between Mr. Harris^ bill, which is more restrictive 
in its language and definitions, and this bill, the Senate bill, which is 
broad in its interpretation of deprivations relative to an agency's 
powers, don't you land that you might get into the substantive pro- 
grams of the agencies, and thus take upon yourself a jurisdiction you 
did not intend to take in view of the fact that these apencies had 
representatives in this so-called setup that have determined ? 

I will read that for you, on the question of the definition of adminis- 
trative procedure; it means: 

Procedure used In carryinR out an adninistratiTe program and shall be broadly 
eonsrtrued to include any a.si)ec-t of agency organization, prtx^edure, or manage- 
ment which may affect the equitable consideration of public and private interests, 
the fairness of agency decisions, the speed of agency action, and the relationship 
of operating methods to later judicial review; but shall not be construed to In- 
clude the scope of the agency's responsibilities established by law or manage- 
ment's substantive ix)llcy committeil by lave in the agency's discretion. 

Now, in full compliance with the definite purpose of this provision, 
certainly you cannot, with one declaratory statement which is in a 
broad sense acceptable of an operation of an agency and at every 
one of its levels, say later on, "But we are not going to mterf ere wiljti 
their delegated powers." 

It is important that whatever we have in the legislative sense dele- 
gated to the agency as an operational program—^not the delegation of 
legislative power—then it must be respected. 

Mr. WILLIS. Well, that is assumed to be the case. 
Mr. LFBONATI. Yes, and so with tliis other all-inclusive statement 

in its broadness, you would actually be giving yourself the proprietary 
right to move in on them on any of their decisions, any of their 
procedures, and so forth. •     . 

Am I correct on that ? 
Mr. RUSSELL. I do not believe  
Mr. LiBoxATi. I mean this discussion is in the nature of a suggestion. 

But in the type of organization you are setting up, it would be almost 
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mandatory to be carried out, because j'ou have a repulnr U.X. set- 
up here in this bill without limitation of power to review, etc., on 
membership, and so forth. And under this bill you can take in as 
many as you want tliat will favor your position and put the pressure 
on the Congress to curtail or to expand the so-called oj>eration and 
management of an agency and all matters that you include here in 
this definitive interpretation of your jurisdiction, and go into every 
areji of their purposes. 

Certainly you will admit that being able to review their decisions 
is far beyond any conception of our acceptance of giving you this 
opportunity and responsibility and power ? 

Mr. RUSSELL. That is right. 
Mr. LiBONATi. Am I correct in what I am saying ? 
Mr. Rus,sELL. Ye,s, you are, sir. But I believe that the last three 

lines of section 3(c), which you read, would say— 
bnt shall not be construed to include the scoiw of aj^ency responsibility, or 
matters of substantive policy committed by law to agency discretion. 

Mr. LinoNATi. But that is separative. You first take upon yourself 
the broad power. Then jou say that it must not interfere with this 
and thisj but giving you those broad powers you can later defend 
your position in interfering in that field if it is sensitive to the pur- 
poses that you feel tliat you have the approval to do. 

Mr. RussF.ix. I think you will find that it is going too far. You 
put your finger on one other thing when you said "purposes for which 
Vfni are organized."   They are set out in section 5 of S. 1664. 

Tf the Conference acts in accordance with those purposes—which. 
]Mr. Willis, are also their duties—they will not get into the matter of 
reviewing substances of the proceedings, but only the procedural as- 
pects. 

Mr. LiBONATi. So what you are creating here by your definition 
is a block Ix-tween the legislative powers of the Congress and the powers 
of the various agencies that are creatures of the law passed for their 
operative purposes and responsibilities. 

Mr. RUSSELL. I appreciate what you are saying. And also let me 
point to the first line of subsection (c) of section 3, which says: "Ad- 
ministrative procedure" means procedure, and that is what we are 
talking about; we are not talking about matters of substance. 

Mr. LiBONATi. Is that the reason why you do not want to put a 
limitation upon your membership ? 

Mr. RUSSELL. Membership? Now, I wanted to come to this be- 
cause you raised that this morning. 

Mr. LraoNATi. That is very important. 
Mr. RUSSELL. YOU also raised the matter of expense. Expense 

will be only a pittance in comparison with the savings to the Govern- 
ment and public. 

We started out with a limitation on the number of people, 8.5 or 
90 members, ia,nd before we got through, we had been talked out of 
it. 

It is not to us any matter of great concern so long as there is a 
full and fair representation of people outside the Government. 

Tf you were going to put a ceiling on it, I do not know what the 
ceiling would be, but it ought to be high enough so that there would 
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be no restriction against the appointment of sufficient people outside 
the Government for outside-the-Government people to be fairly repre- 
sented. 

Judge Prettyman's conference had less than 100. He always says 
he liad 80-some-odd, but incidentally he forgets that he had 3 Mem- 
bers from the House and 3 Members from the Senate. 

So actually with alternates, he actually had 94. 
We suggested, incidentally, in our bill, which is H.R. 7201, that 

there be tliree from the House and three from the Senate, and that 
the Chief Justice of the Supreme Court be invited to name three 
members. 

But that has been lost, too. That is one of the things we are not 
taking issue about today. We think it would be better with such 
a provision, but we did not win it in the Senate and we will compromise 
on S. 1664. 

Now, let nie add two more thoughts, Mr. Chairman. The first is— 
I do not think this has been sufficiently emphasized—that legislation 
is needed for an effective conference. It cannot be done, in our opinion, 
by exercise of Presidential power, Executive order, under a reorgani- 
zation act, since, as I understand it, there is no authority in that situa- 
tion to bring in public representatives, the outside-of-Govemment 
people who are necessary to make the Conference a success. 

Legislation is also necessary to give the office of the Chairman the 
stature that it should have and give him the powers which he must 
have to prod the agencies and the Conference alike to make it a 
success. 

Now, we come to something which I think is important. Legislation 
is ni'c<lpd^—and I think Mr. Libonati raised this too, legislation is 
needed because, in our opinion, this Conference ought to have a 
budget which is provided for by the Congress itself. 

There ought not to be a siphoning of funds from the administra- 
tive agencies into this Confei-ence in a way that you never know about. 

This Conference ought to get its money from you. It ought to come 
to you each year with a report of what it has done and what it expects 
to do. so yon can see whether it performed in the way you think it ought 
to perform. 

And if they have not, I would say don't give them any more money, 
or eive them a whole lot less. 

Rut that is the practical reason I think, one of them, for legislation, 
so that you can keep control of it in a way. 

I think it is too important a matter to have the President running off 
bA' Executive order and establishing a conference without regard to 
the Congress. 

The Congress, after all, I know you gentlemen often say—and some 
of us as lawyers agree with this and some of us do not—but, anyway, 
you often say that the agencies are the arms of the Congress, or an 
arm of the Congress. And if that is so, and I think to some extent 
it certainly is, it ought to be done by legislation and not by an Execu- 
tive order. 

Mr. Wiu>ia. Is there a provision in the bill compelling the Confer- 
ence to have periodic meetings? 
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Mr. RUSSELL. Yes, sir; it is in S. 1664 as amended, Mr. Willis. 
That was one of our suggestionsj that it be amended to require meet- 
ings at least annually, and it is m the bill as amended. 

Now, I think that I have about covered everything that I might cover^ 
effectively or not, in the statement. 

I do smcerely urge your prompt and favorable consideration of 
S. 1664. 

It has been since 1946, that this Congress passed any measure of 
overall general applicability to administrative practice and procedure. 

It has been almost 20 years since we have had a real step forward 
in this area. Apparently there is almost unanimous opinion that this 
will be a real step forward. And every day that the effective operation 
of this Conference is delayed costs the public, it costs the agencies, 
and the taxpayers tens of thousands of dollars. That is the reason we 
say we hope you pass it out as quickly as you can. 

I understand Mr. Seidman is to testity later, and Mr. Nelson and 
Mr. Sellere and I will be around if you would like to ask us any ques- 
tions now or after his testimony. 

Mr. CAHILL. The bill as presently written would appear to estab- 
lish a permanent commission witliout any termination date. Is it your 
thought that this is desirable? Or do you feel that in enacting such 
legislation, a cutoff date should be established ? 

Mr. RUSSELL. Mr. Cahill, as a lawyer, you know that the Judicial 
Conferences of the Unit«d St^ates are similar established. We see no 
reason why this should be different. But we do urge that it be estab- 
lished by legislation and that the Conference have to come back to 
the Congress each year for its appropriation, so that you can de- 
termine tlien wlu'ther it is worlliwhile. 

Mr. CAHII-L. in other words, you feel that the control of the purse 
strings would, in effect, control the duration of the Conference? 

Mr. RUSSELL. Yes, sir. As to tliat, of course, the criterion of suc- 
cess of the Conference would be the merits of the particular projects 
which it pursues. Under either bill that you hnve before you, there 
is a considerable latitude for the Conference itself to determine what 
the subject matters will be it will emphasize or give particular atten- 
tion to. 

Now, naturally some of those projects could well be quite time- 
consuming, quite costly. Others, not so much so. And as the Con- 
ference proceeds, it would be expected that they wonkl be acquainting 
the Congress each year with what sort of projects they have under- 
way, just as is true in any appropriations committee, reviewing con- 
duct of a government. 

To the extent that those projects do not addi-ess themselves or do not 
sell themselves, so to sjieak, to the Congress who is reviewing those 
programs, why naturally those appropriations would sutler and should 
suffer. 

Mr. CAUILL. Right.   Thank you. "^ 
Mr. WILLIS. I think that is all the questions we have. 
Mr. RussEix. Thank you, Mr. Willis.   I have just one more thing. 
Mr. Max D. Paglin, who is General Counsel of the Federal Com- 

munications Commission, is a member of Judge Prettyman's Confer- 
ence. He was here this morning and he may be here this afternoon— 
yes, he is.   He has done a very informative and enlightening article 
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on this subject, wliich appeared in the Public Utilities Fortnightly. 
I have several copies of it T would like to give to your counsel, Mr. 

Fuchs, for your examination. 
I think it h worthy of inclusion in the records of the hearings. 
(The article referred to is as follows:) 

[Public Ctllltlec Fortolgbtlr, Washington, D.C., Dee. 0, 1962] 

PBOOBGSS TOWAKD PBOCEOUIUI. REFOB)! 

I.£OI8LATIVE DEVBIIOPMENTS LOOKINO TO AN ADMINISTRATIVE OONFEEENCE 
or THE  UNITED  STATES 

(ByMaxD. Paglln*) 

Action taken by the Senate on October 30, 196.% In passing S. 1664, creating an 
Admlniatrative Conference of tlie United States, marlcs a significant step toward 
realization of a long-sought goal in the field of administrative procedure. If this 
bill be<'ome« law, we would he at the threshold of a new era in public administra- 
biU ttecomes law, we would be at the threshold of a new era in public 
administration. 

A little more tlian 2 years ago, in Its September 14,1961, issue, the Public Utili- 
ties Fortnightly reprinted an address of the Honorable B. Barrett Prettyman, 
senior circuit judge, U.S. Court of Api>eals for the District of Columbia Circuit, 
on "The Adminlirtrative Conference of the United States," delivered before the 
public utility law section of the American Bar Association at St. Louis, in August 
of 1961. At that time, the Administrative Conference of the United States was 
still in ita infancy. Established by President Kennedy pursuant to Executive 
Order 10934 (Apr. 13, 1961), under the chairmanship of Judge Prettyman, the 
Conference—which for convenience will be referred to here as the "interim" 
conference to distinguish it from the permanent Conference now being consid- 
ered—was directed to report to President Kennedy by the end of 1962, • • • 
summarizing ita at-tivities, evaluating the need for further studies of administra- 
tive procedures, and suggesting appropriate means to be employed for this pur- 
pose in the future." 

Since the Fortnightly's last article on this subject. Important steps have been 
tal;cn to assure that efforts toward procedural reform will he continued. Notable 
among those was the issuance by the interim conference of its final report to the 
President on December 15, 1962.* In that final report, the Conference made some 
30 recommendations to the various agencies of tiie Government and recommended 
establishment of an Administrative Conference of the United States on a per- 
manent basis. Rqually important—and, in fact, indispensible in carrying out 
the recommendation calling for a permanent Conference—are the five bills subse- 
quently introduced in the Congress* which propose, in some form or another, to 
set up such a Conference. 

The purpose of this article Is to bring Fortnightly readers up to date on the 
more important developments respecting the interim Conference—what is accom- 
plished, what can l)e learned from its work, and what prophecies can safely be 
made regarding any future Conference. Additionally, this article will discuss 
briefly these various legislative proposals, and particularly the composite bill 
which has just been jwssed by the Senate. 

The necessity of having some permanent body, whose functions would include 
a continuing appraisal of tJie vexing problems of procedure plaguing both Gov- 
ernment agencies and private practitioners, is not a new concept   The detailed 

^The TIPWR expr4^8ned in thin nrticle arp those of the author, who Is General Counsel of 
the Federal Communications Commission, and are not to be attributed as the views of his 
apency. Mr. Pnclln wnH fippointi'd by Prpsl'lent Kennprly as a mpmher of the Coiinrll of 
the Administrative Conference of the United States, and later elected as Vice Chairman of 
the Conference. Mr. Paelin wishes to ncknowledite gratefully the assistance of Hllburt 
Slosberf;. Associate Gent*rai Counsel, and Edward W. Hautenan. senior attorney. Lepisiatlon 
Division, Offloc of the Opiipriil founsei. FCC. In the preparation of this article. 

• Reprinted In Senate Onmnilttee on the .Tndlciary. Subcommittee on Administrative Prae- 
tlce and Procednr". "Selected Reports on the Administrative Conference of the United 
Sti'e> •• '•  V>'<r 24. ssfh Coi'ir. 1st «p-<». (IM.SK 

» S, 1«14. intrortiicod by Senator Edward V. I,on(r of Mlcaoiiri. chairman of the Sonnte 
Snbcomnilttee on Administrative Practice and Procedure, and H.R. 7200, H.R. 7201. and 
H.R. 720.t. introdnc<'d by Representative Oren EUirria of Arkansas, chairman of the House 
Committee on Interstate and Foreign Commerce. 
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history of the various groups which were appointed to study the problems in this 
area (including the study of both tile feasiliility of establishing some kind of 
i-«ntinuiug organization, as well as of sr)e<-ific administrative problems facing 
the agencies) has been fully discussed by Judge Prettyman in the article referred 
to above.    That history will not be repeated here. 

SiiflJce it to say that the idea behind establishment of some kind of conference 
seems to have taken root lati^ in the forties. For over a decade, that idea was 
nurtured, refined, and built upon through the work of a number of different pro- 
fessional and juflicial groups which addressed themselves to this subject matter. 
Including the President's Conference oil Administrative Procedure which was 
convened by President Eisenhower in ]St53. It was given further stimulus in 
the action of President Kennedy in l!)fil which established the interim Confer- 
ence under Exwutive Order 10034. And over the years, there has emergetl from 
the studies and recommendations of all these groups, a fairly dear iiicture of 
the basic atlributes of an Administrative Conference of the United States. 

initially, and vital to the successful approach of an.v study group to the prob- 
lem of administrative pixx-edural reform, the organization must iwssess the 
characteristics lioth of i)ermanency and continuing activity. As past experience 
with previous Conferences has imlisputably shown, spasmodic efforts, imiKjrtant 
though their results may be, have proven iiiade<iuate to the larger task of pro- 
viding the continuing api)rai.sal of procedural problems which is necessary to a 
viable administrative process. Continuity of effort, stimulated and administered 
on a day-to-dAy basis by a i)ermaneut secretariat, ajipears to be the only approach 
which offers a reasonable hoiie of success. The maintenance of an effective and 
democratic administrative process re<juires a constancy of review and evalua- 
tion c.'ipalile of addressing itself not only to present ills, but also to the pre- 
vention of future ones. And it goes without .saying that the iirojiK-lion of long- 
range studies, tliough they may involve the temporary and intermittent efforts 
of many, must l>e founded upf)n the permanency of an organization devoting its 
full time and attention to these tasks. 

VABI£0  REPRESENTATION 

Further, the Conference must be empowered to procure relevant information 
from Government agencies and to make recommendations to the agencies and 
reports to the branches of the Government concerned with procedures—the Con- 
gress, the President, and the courts. B\ill and complete data determined by the 
Conference to be pertinent to its stud.v and analysis of broad procedural problems 
must be the cornerstone of its proposals, if they are to warrant resix-ct and atten- 
tion. 

Finally, no matter how responsibilities may be divided among the constituent 
parts of the Conference, the membership of the Conference must include not only 
representatives of the Government, but persons from groups outside the povem- 
ment as well; i.e., members of the bar. legal scholars, and persons knowledgeable 
by reason of their work nnd e-xjierience, in the fields of administrative procedure 
and Government. Only from such diversity of background, experience, and per- 
spective can we bring to bear the varied insight.s into our administrative process 
which can produce helpful re<'ommendations sensitive to the needs of all. 

As rellected in the legislation recently introduced on this subject, there seems 
to be a fairly general agreement that all of the.se elements are Indisjiensnble to 
any Administrative Conference. However, within the.':e areas of agreement, 
.specific Questions give rise to differences of view. For example, the role which 
the Chairman of the Conference .should iilay, the .structural organization of the 
Conference, the lialauce to be .-struck bs^tween Government and nou-Government 
representation, the agencies to which any legislation on this subjwt should 
apply—differences regarding these and other elements are all reflected in ttje 
various bills. 

Of course, the basic attributes mentionwl above, vital as the.v are to the frame- 
work of the Conference, represent only minimum requirements. Beyond this, 
the raison d'etre of the administrative pro(>ess itself ixiints to other considera- 
tions which should be taken into account in complecting the design of an effeclive 
conference. The search for constant improvement in pul>lic adniinistrati<m and 
adminiistrative procedures should not, and must not. range administrators on 
one side and a hostile bar or public on the other. What must be recognized is 
that the needs to be servetl l>.v i>roi)er procedures are not antagonistic. For. on re- 
flection, it bec-onies apparent that two great and basic objectives are ultimately 
served by the-administrative process. 
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The first Of these is to Insure that the business of the Grovennnent will be 
carried ont effleiently, eflfectively. efonouiically, and fairly. Government busi- 
ness ranges over a wide area, einbraeinp as it does the attflinment of all those 
goals which legally have been declared to t>e in the public Interest—^the alloca- 
tion of radio fre<juencies. the regulation of interstate communications ami trans- 
IK)rtation. the building of ]>ower dams, preventing the use of the mails for 
friiudulent pun>'>ses. insuring 'Uruth in securities'' and the purity of food and 
drugs, etc., to name but a few. The iiiipi)rtanee of carrying out these aims of 
Government is self-evident, even though the relation of administrative pr<wedure 
to these ends may not. at lirs-t blusii. be eipially clear. But. on analjTsis, one can 
see that the real punxise of prm-eilure. as it rel.iles to the attainment of ol>je4f- 
tlve-, Is to set the ground rules for the method by which these objeotives will 
be carried out. • < • 

TWO PtJBLIC  NEBDS 

The secoml great need serveil by administrative procedures is a more iiersoual 
one. involving as ir does the riglits of individuals who ilo buvsiness with the Gov- 
ernment or are subject to its procedures. Here, wluit is re<juire<l is that those 
whose personal or economic well-being is affi'ctetl by governmental activities 
should be protected against arbitrary, unjust, or luiiuformed exercises of ofBcial 
power. In short, the ground rules which are devised must conform to statutory 
limitations, and must be fashioned so as to avoid unnwessnry exiicu.se or delay 
to those vvho are sulgect thereto. Further, once set out, such rules must lie 
observed b.v the Government and api>Iie(l witli tin eciual hand. And where an 
administrator is wrong or has not observed the rules of the game, opportunity 
must be provide*! to private imrties toi)oint tliisout. 

Thus, measuring these two great public neetls—elDcient, economical attain- 
ment of the Govenuuent's goals and basic fairness to |>rivate parties—one w;;)i 
the other, it becomes readily apparent that they are not at all (as is commonly 
supposed) antithetical. Bather, they merge and blend, as they should. For 
Government pnK'edures which are designed to minimiiie the risk of abuse o.' 
mistake will serve both the ends of efficienc-y and justice. A balance wlii h 
falls short of this .serves neither side. 

Ol>viously, pr()cedures which bring the Government's worl< virtually to a stand- 
still are unthinkable, and the costs of such folly must eventually be borne by 
the taxpa.vers. Equally obvious, a justice which is swift but desijotic, or one 
which is siirfeitetl wth due pro<-e.ss but results in bankruptcy, is a sham. 

Granted, then, that procedures must be constantly attended to with an eye to 
striking an accei»table balance between these jHiblic needs, who is to carry out 
this task? Who is to conduct the re.search and continuing examination of 
procedures which are obviously necessary? Who is to take time from his 
regular duties to compare the procedures of different agencies, to assemble 
data, and venture re<-onimendations? 

Obviously, no one person can do this. nor. if lustor.v is any .satisfactory guide. 
can an.v intermittent study group do this. Hut accumulated experience gathered 
from the o|)eration of the "administrative conferences'' which have come and 
gone over the past decade or so, points in one direction. It indicate.s, beyond 
an.v doubt, that a continuing body, made up of representatives from the Gov- 
ernment agencies, together with a sufficient Infusion of outside experts to as- 
sure objectivity and a variety of views, set up on a permanent basis, will be 
best equipped to deal with problems of procedural reform. And such an or- 
ganization should have a legislative foundation reflecting a broad statutory 
recognition of the permanency of Its task and the necessity for its accomplish- 
ment. 

NEED   OF   LEOISLATION 

Other solutions have been tried but found wanting for various reasons. The 
administrators themselves—the members of administrative agencies—have 
generally been too busy with da.v-to-da.v tasks, or too understaffed, or perhaps 
even unwilling, to carry out major reforms. Congress, important as its con- 
tributions have been, is too occupied with .substantive legislative policy to do 
more than take a sporadic look at organizational problems of agencies. As to 
task force study groups, whose usefulness should not be overlooked, their basic 
weakness stems from a lack of continuity, plus the fact that their primary con- 
cern has been with large-scale Government problems, rather than with the day- 
to-day functioning of agencies. Finally, there is the President. Undeniably, he 
has the power and duty to assure proi)er execution of the law.   But, however 
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true this may be In the abstract, the realities of the situation are otherwise. The 
President would have to delegate his powers to a "'czar," who would immediately 
find himself beset by a host of problems. The vast scope and complexity of the 
governmental functions Involved could hardly be encompassed effectively by 
one man. His "directives" would not, in all likelihood, be welcomed by the 
agencies, while, unquestionably, delicate and basic problems regarding the in- 
dependence of the major regulatory agencies would l>e raised. 

Thus, there are sound reasons, perhaps even inevitable reasons, why legisla- 
tion creating an Administrative Conference of the United States and reflecting 
recognition of the following considerations as to its composition, strucure, and 
objectives, is needed. 

First, agencies ought to be afforded the opportunity, and be supplied with the 
necessary machinery, for an attack on their own problems. Separately, the 
agencies are too small, too busy, and not equipped to erase all the difficulties 
and procedural inadequacies complained of by their critics. But the interim 
Administrative Conference, as well as the President's conference of 1953-54, have 
amply demonstrated that, collectively, and with outside help, agencies are will- 
ing and able to attack the most diflicult and delicate problems confronting them. 

Second, recommendations for changes in agency procedure are most likely to 
prove effective if they have the wholehearted acceptance and support of the 
agencies. Recommendations for reform which come from "the outside" may 
not receive more than begrudging support. If any. But, as recognized by the 
Interim conferenc-e, this objective can best be accomplished if the recommenda- 
tions originate from a group which includes not only agency-designated repre- 
sentatives, but also others who can provide ready and adequate particii>ation 
from diverse external sources. 

Third, since continuing study is alwolutely essential to procedural reform 
and improvement, it is only logical to provide for a i)cnnanent conference. 
Sporadic inquiries and reports, whether they come from Congress or interim 
groups, provide no satisfactory answer. Administrations change, personnel are 
shifted, old problems lose their edge of immediacy, in time the reijorts of Interim 
groups are overlooked, and eventually they are lost in history. Only by con- 
stant observation and the continuing application of "accumulating insight" can 
reforms be achieved. This seems to be the rule in all other areas of life; there 
is no reason to suppose it does not apply with equal force to procedural reform. 

Fourth, there is a genuine need for study and recommendations which are 
based on varied interests and sjiecialized experiences. The makeup of the Con- 
ference—composed as It will be of Government agency representatives, members 
of the bar, legal scholars, and other exjierts—will provide a valmible multiple 
approach to problems. The experience of one agency can be highly useful to 
another. If, for example, the Federal Communications Commission has devised 
a fair and efficient method for processing mutually exclusive applications, there 
is every reason why such methods should be made available to other ageucies 
•which handle such applications. Again, by i>articipating in the Conference, an 
agency confronted by a particularly vexatious problem may find that other agen- 
cies share the same problem, in which case common efforts can be directed toward 
a solution. 

In short, participation in the Conference will permit a cross-fertilization of 
ideas through a cross section of membership. 

AUTHOBITY WITHIN ITSELF 

Fifth, a permanent statutory body will provide the necessary follovrthrough 
and effectuation of recommendations. Reports and recommendations, no matter 
how useful, are not self-executing. Someone must see that they are carried out. 
This requires education and persuasion which look to the adoption of recom- 
mendations, functions best performed by a full-time Chairman of the Conference. 
Such a Chairman, clothed with stature and responsibility, will be in a position oC 
considerable influence to implement the recommendations of a Conference, not 
only because of his jiositlon, but because he will carry the endorsement of a 
group of Government and other experts. 

Sixth, it would be preferable that ultimate authority over Conference activities 
should be lodged in its own assembly. This has a twofold advantage. First, 
recommendations from a large body, drawn both from the Government and 
outside groups, will command wider and more realistic acceptance, both vrithin 
and without the agencies, than would be the case if they came from any single 
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person. Secondly, by vesting nltimate authority in the assembly, there Is 
avoided any tendency by the Chairman to become arbitrary or unrealistic, or to 
embark on personal "crusades." Although the Chalmian will Inevitably be the 
dominant figure in the Conference, he must at all times be able to command the 
continuing support of the assembly. 

As indicated in the opening of this article, the Senate, on October 30, 1963, 
following the unanimous approval of the Senate Judiciary Committee (S. Rept. 
621, 88th Cong., 1st sess.), passed the bill, S. 1064. creating a ijerraunent Admin- 
istrative Conference of the United States. The Senate bill, as passed, accords 
full consideration to the factors discussed above and to the testimony of witnesses 
appearing in the hearings in June 196.B before the Senate Subcommittee on 
Administrative Practice and Procedure who also di.scussed features of the other 
bills introduced in the House by Chairman Oren Harris.' S. 1664 had its origin 
in the recommendations of the interim Administrative Conference, in its final re- 
port to President Kennedy. These were, in turn, translated by the Bureau of the 
Budget into the form of a prop«>sed bill, which was Introduced In the Senate by 
Senator Long as S. 1664. 

The bill, as {Missed by the Senate, would establish a permanent Administrative 
Conference of the United States, consisting of a chairman, council, and assembly. 
The Conference would be authorized to— 

(a) study the eflSciency, adequacy, and faime-ss of the administrative 
procedure used by agencies in carrying out their programs; 

(6) make recommendations to agencies, collectively and individually, 
and to the President, the Congress, or the Judicial Conference of the United 
States; 

(c) arrange for Interchange among agencies of information which may 
be useful In Improving administrative procedure; and 

(d) collect information and statistics from agencies and publish such 
reports as it deems useful for evaluating and Improving administrative 
procedure. 

The Chairman of the Conference would be full time. api)oInted by the President 
for 5 years, by and with the advice and consent of the Senate. 

The Conference would have an 11-man Council, consisting of the Chairman 
and 10 members appointed by the President for 3-year terms. 

The main body of the Conference would be the Assembly, consisting of the 
Chairman, the Council, and a flexible number of members to be selected by several 
means. The membership would Include the Chairman of each regulatory agency 
(or a person designated by such agency) and the head of each executive depart- 
ment or other administrative agency designated by the President (or a person 
designated by the head of such department or agency). It would also contain 
other appropriate persons; these would include other knowledgeable agency 
personnel, but it would also include non-Government personnel in such number 
as will assure full representation of the viewTwints of private citizens and the 
utilization of diverse experience. 

The latter would Include members of the practicing bar, scholars In the field 
of administrative law or government, or others especially informed by knowl- 
edge and exi)erlence with respect to Federal administrative procedure. 

BOME  COMMON   AGREEMENT 

As amended, the Jurisdiction of the Conference would be coextensive with 
that of the Administrative Procedure Act (5 U.S.C. 1001-1011). The Assembly 
of the Conference would be required to meet at least once annually. The basic 
powers of the Conference would be to study problems and make recommenda- 
tions. 

• Four hills on this snbjpct, H.R. 7200. H.R. 7201. H.R. 7202, and H.R. 720.3. h«Tp hwn 
IntrortiicPd In thp riouBC by Representative Oren Harris of Arknnsns, chnlrman of the House 
Interstate and Fordtm Comniprce Committee. H.R. 7200 Is the House counterpart of 
S. lftR4 as Introduced. H.R. 7|201 la a penernl bill IncorporatlTic the position of the Ameri- 
can Bar .Association. Both these bills have been referred to the House .Tudlclar.v Committee. 
As the text points out. S. 10R4k ns passed, poes a lone way toward resolving these differences 
in n|>P'""ach. H.R. 7202 and H.K. 7203 represent the two bfislc approaches to a permanent 
Administrative Conference, but limit It to the six agencies under the legislative jurisdiction 
of the House Committee on Interstate and Foreljfn Commerce (I.e.. the CJAB, FCC. FPC 
FTC. ICC. and SEC) and have been referred to that committee. Chairman H.^rris, on 
introduclnc these bills, made it clear that they were his ''second choice." but added : '*I 
consider the establlRhment of a permanent Administrative Conference so Important that I 
would prefer seeing It established on a limited basis rather than having no permanent 
Conference at all."    (109 Congreuional Record 10801, daily edition.) 
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The Conference would have no power whatever to enforce such recommenda- 
tions. 

S. 1664, as adopted by the Senate, also eliminates alternate membership. 
to assure full and continuous participation by the members; requires that annual 
and interim reports set forth the compliance of the agencies with the recom- 
mendations of the Conference; provides that each member of the Conference 
shall participate in his individual capacity and not as a representative of any 
governmental or nongovernmental organization; and provides that non-Govem- 
ment personnel shall be considered as special Government employees for certain 
conflict-of-interest purposes (18 U.S.C. sees. 203, 205, 207-209). 

Whatever the final legislative solution, certain propositions emerge on which 
there is common agreement. First, the time has long since passed when pro- 
cedural reforms can be left to the haphazard—and completely inadequate— 
methods of the jMist.   A permanent Conference in some form is necessary. 

Next, a Conference can be highly beneficial to both the agencies and to private 
practitioners. To agency representatives, a Conference brings bojie that some- 
thing better than the present ofif-again-ou-agaln methodology will be available for 
coping with procedural problems. Through a Conference, the agencies will 
obtain a combined testing laboratory and forum for developing new procedures. 
Ideas can be exchanged, both with other Government representatives and with 
private practitioners. Solutions found wanting or defective can Ije rejected at 
the threshold, without an agency having to go through the trial-and-error 
methods used now. 

It is, iM'rhaps as much as anything else, the lack of such a forum in the past 
wliich has precluded overall effective reform in the lield of proce<iure. But. more 
ImiKirtantly, as the exijerieni-e of the interim Conference indicates, such a Con- 
ference can serve as a reuiarkable catalyst for inspiring fresh i)ersiiective.i to 
probleiiis of administrative prcK'ctlnral reform, and to encourage and revitalize 
the recognition of a m^ed for constantly searching out solutions to problems in 
this field. 

To private practitioners, the Conference carrie.si the hoi)e that many of the 
diOa.vs and exix^n.ses which are now so common to administrative pro<^eding8 
liii' be reduced or eliminated. At the same time, procedures which take into ac- 
count the substantial riithts of their clients can be develojied. 

Finally, through jMirticipation in this joint venture—for that, in essence, is 
what the Conference will he—both Government representatives and private 
practitioners will come to have a more sensitive appreciation for the other side's 
problems. Without such an appreciation, reform seems at best a dul)ious pros- 
pect. And without reform, there are only totally unac-ceptable alternatives— 
dela.v, exi)ense. misunderstanding, suspicion, and hostility. These .should not \>e 
allowed to continue. 

Now, for the first time in more than a dc<-ade, we have before Congress, for its 
consideration, legislation which carries a higli degree of promise for bringing 
about mnch-nee<led improvements. Passage of such legislation would put us 
well along tile road of progress toward pnwedural reform in public administra- 
tion. 

Mr. Wii-Ms. Wo will accept it for our files, and we will determine 
whether or not to make it ti part of the record. 

Oif the record. 
(Discussion off the record at which time Mr. Willis withdrew from 

the room and Mr. Lihonati assiuned the chair.) 
Mr. LIHONATI. Mr. John IT. Pratt, Esq., Pix^sident of the Bar As- 

sociation of the District of Columbia, will now be heard. 
You ha ve indicated a desire to introtluce your testimony. 
It is admitted. 
(Mr. Pmtt's statement is as follows:) 

STATEMENT OF .TOHN H. PRATT, PRESIDENT OF THE BAR ASSOCIATION OP THE 
DISTRICT OF COLUMBIA 

My name is .Tohn H. Pratt. I am president of the Bar A.ssociation of the 
District of Columbia. It is a pleasure for me to appear before you this morning 
iu support of S. 1664, a bill to create an Administrative Conference of the Unite<l 
States. 



ESTABLISHrNG  ADMINISTRATIVE   CONFERENCE 75 

The Bar Association of the Distrirt of Columbin is of tlie opinion lliat the 
establishment of a permanent Administrative Conference is the most effective 
way to aasure the highest desree of cooi)eratiou and ctwrdination amonK the 
administrative agencies, other brandies of the Government, and all segments 
of our 8o<'iety. With the rapidly Increasing iinportani-e of the admiiustrative 
agencies affecting virtually all elements of our society, the bar assoi-intion feels 
that the Congress should give its immediate attention to the creation of an 
Administrative ('onference as provide<l in S. 16(>4. 

The Administrative Law Section of the Bar Association of the District of 
Columliia has, through its committees, anal.vzed and considered the various pro- 
Iiosals for the creation of an Administrative Conference of the I'nited Stat*>s. 
Additionally, many members of our bar association have individually interested 
themselves in this matter. Not only is the cousen.sus of the bar of the District 
of Columbia, which includes such a great number of practitioners before Federal 
agencies, favorable to passage of such a measure as S. 1664, but the sentiment in 
favor of the measure is close to being unanimous. 

When legislation of this character was in a preliminary stage of consideration, 
it seemed to many lawyers tliat a number of major problems were inherent 
therein.    Some of these were: 

1. Should the majority of members of the Conference be in the employ of 
the Government, or should the majority consist of people outside of Government? 

2. Could or would the Conference influence decisions of any agency of Govern- 
ment V 

3. Could or would the Conference provide a means of executive domination 
of independent agencies? 

4. Would the creation of the Conference merely suiKrimpose another bureau- 
cratic layer on the administrative agencies and thus impede rather than im- 
prove their efBciencyV 

5. How much authority shonld be vested in the Chairman of the Conference? 
6. Proposed an.swers to some of these and other questions w-ere contained in 

the various legislative proi>osals put f(in\'ard by the Administrative Conference 
which expired at the end of 11)62. by the American Bar Association, and by the 
Bureau of the Budget.    Naturally, there were variani-es in these solutions. 

In our opinion the consideration given by the Subcommittee on Administrative 
Practice and Procedure of the Committee on the .Tudiciarj- of the U.S. Senate, 
including the hearings hold, resulting in S. 16(U. has served to place in proper 
persp<i'ctive and to resolve the major issues which have been rai.sed. 

Perhaps your study of this bill will indicate that additional amendments are 
desirable or necessary, hut as of now, the Bar A.ssociation of the District of 
Columbia has not discovered any substantial defects or faults in the bill which 
shonld be corrected, and, therefore, has no amendments to recommend to you. 

All of us are aware of the constructive work of the .Tudicial Conference of the 
United States. Although the problems of an Administrative Conference will be 
more difficult and more numerous than those of the .Judicial Conference, we be- 
lieve, nevertheless, that there is good reason to anticipate that, if Congress will 
create an Administrative C<mference, that its achievements will be as substantial 
as tho.se of the .Tudicial Conference. 

On January .3, 1964, the directors of the Bar Association of the District of 
Columbia unanimously adopted the following resolution: 

"Whereas the recent Administrative Conference of the United States, which 
expired in December 1962, in its final report to the President, among other things, 
recommended that such Conference be continued on a permanent basis by ap- 
propriate legislation; and 

"Whereas the American Bar Association has, for a numl)er of years, also sixm- 
sored an Administrative Conference of the United States, to deal with the myriad 
problems in the field of administrative law; and 

"Whereas in February of 1963, the American Bar Association adopted a draft 
of a bill to create such a Conference and authorized Its appropriate agencies to 
sponsor such bill or legislation substantially equivalent In such purixjse and 
effect; and 

"Whereas the Bureau of the Budget also recommended legislation dealing with 
the subject of an Administrative Conference: and 

"Whereas thereafter, this subject was con.sidered b.v a subcommittee of the 
Senate Judiciar.v Committee, which ultimately made a recommendation for legis- 
lation, which was approved by the committee in the form of S. 1664; and 

"Whereas S. 1664 was thereafter pas.sed by the Senate of the United States ; and 
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"WhprmiB R. iefi4, ns passed by tho Senate, would attain the principal objectives 
Roupht by all of the pnbllc and private orpauizatlons which have siwnsored legis- 
lation of this type: and 

"Whereas the Bar Afisoclation of the District of C'olnnibia is of the opinioD 
that snch leRislntion would be in the public interest: Now, therefore, be it 

"Kenolvcd, Thai (he Bar ABSoclntlon of the District of Oolnmbia supports the 
enactment of S. KMH, or lepislatlon substantially equivalent in purpose and 
effect, and authorizes the officers of the association to transmit these views to 
the Cffligress of the United States and to apjtear before that body in support of 
snch IcKislntion." 

It has been an honor for me to appear before and transmit to yon the view* 
of the Bar Assot'lation of the District of Columbia, in accordance with the fore- 
going resolution, and I thank you for the consideration which yon will give to the 
association's position on this legUilntion. 

Mr. IJijONATi. Yoii may proceed, Sir. 

STATEMENT OF JOHK H, PRATT, PRESIDENT OF THE BAR ASSOCIA- 
TION OF THE DISTRICT OF COLUMBIA 

Mr. PiL\TT. My name is Jolin H. Pratt, I am president of the Bar 
Afwooiation of the District of Colmnbia. 

You p:entle,nien liave just lie«rd from Judge Prettyman and my 
friend Harold T?iis.sell.    Both of them are experts. 

I have a brief .statement to read in general support of S. 1664, the 
Senate bill. 

The Bar Association of the District of Columbia is of the opinion 
that the establishment of a permanent Administrative Conference is 
the most effective way to assure the highest degree of coojieration and 
coordination among the administrative agencies, other branches of 
the Government, and all segments of our society. With the rapidly 
increasing importance of the administrative agencies affecting virtu- 
ally all elements of our society, the bar association feels tnat the 
Congress should give its immediate attention to the creation of an 
Administrative Conference as provided in S. 1664. 

Now, the administrative law section of tho Bar Association of tlie 
District of C/olumbia—incidentally, our association has almost 4,000 
members, of whom approximately 1,000 are members of our adminis- 
trative law section. This section, this administrative law section, 
through its committees, has analyzed and considered the various pro- 
posals for the creation of an Administrative Conference of thfe United 
States. Additionally, many members of our bar association have 
individually interested themselves in this matter. 

Not only is the consensus of the Bar of the District of Columbia, 
which includes such a gre^t number of practitioners before Federal 
agencies, favorable to passage of such a measure as S. 1664, but the 
sentiment in favor of tlie measure is close to being unanimous. 

Wlien legislation of tliis character Avas in a preliminary state of 
con.sideration, it seemed to many lawyers that a number of major 
problems were inherent therein. 

Some of these might be mentioned. 
One, .should the majority of members of the Conference be in the 

employ of tho Government, or should the majority consist of people 
outside of Government? 

One phase of that was considered this morning when the question 
was asked of a couple of the witnesses, particularly Judge Prettyman, 
as to whether agency people should appear in their individual capacity 
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and repi-esent and appear as individual members, and Judge Pretty- 
man was very derinite on that. 

The second question might be: Could or would the Conference intlu- 
ence decisions of any agency of Government i! 

It has been pretty defiTiitely stated tliey are confining themselves to 
recommendations with i-espect to procedural mattei-s, not substantive 
matters. 

Third, could or would the Conference provide a means of executive 
domination of independent agencies? 

Fourth, would the creation of the Conference merely superimpose 
another bureaucratic layer on the administi-ative agencies and thus 
impede rather than improve their efficiency? 

Fifth, how much autliority should be vested in the Chairman of the 
Conference ? 

Now, propo.sed answers to some of these and other questions were 
contained in the various legislative projiosals put forward by the 
Administrative Conference which expired at the end of 1962, by the 
American Bar A.ssociation, and by the Bureau of the Budget. 

Naturally there are some differences of opinion in these matters. 
In our opinion, the consideration given by the Subcommittee on Ad- 
ministrative Practices and Pixxiedures of the Committee on the Judi- 
ciary of the U.S. Senate, including the hearings held, resulted in S. 
1664, which you gentlemen have before you now, and served to place 
in proper perspective and to r&solve the major issues which have been 
raised. 

Perhaps your study of this bill will indicate that additional amend- 
ments are desirable or necessai"y, but as of now, the Bar Association 
of the Distric-t of Columbia has not discovered any substantial defects 
or faults in the bill which shoidd l)e corrected, and, therefore, has no 
amendmentii to recommend to you. 

I would like to point out again, because all of us are aware of the 
•constructive work of the Judiciary Conference of the TTnited States— 
I am a meml)er of at lesist four committees of the Judicial Conference 
for this particiUar circuit, and I Imve watched that organization gi-ow 
from veiT humble begimmigs. 

I am familiar, and I gather you gentlemen are too, with the great 
work this orgsmization is doing over the count 17 and the gi-eat work 
that it promises in the future. 

Although the problems of an Administrative Conference will be 
more difficult and more numerous than tliose of the Judicial Confer- 
ence, we believe, nevertliele.ss, tliat there is good reason to anticipate 
that, if Congress will create an Administrative Conference, that its 
achievements will be as substantial as those of the Judicial Conference. 

Mr. LiBONATi. Do you present the idea that the Federal courts and 
circuit court of appeals have ever advocated any legislation which 
would weaken their power? 

Mr. PRATT. I am not familiar with it, Mr. Libonati. 
Mr. LIBONATI. Well, you are a practicing lawyer. 
Mr. PRTVTT. I am not familiar tliat they ever made that suggestion. 
Mr. LIBONATI. VOU bring it out with" this question regarding the 

domination of this organization by means of jjereons who would be 
identified with the agencies. They certainly would not weaken their 
position, would they ? No matter if the suggestion were in the nature 
of facilitating their efficiency, and so fortli, would they ? 
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Mv. PiLVTT. I do not think, as far as their overall jurisdiction, the 
scope of the agency itself as created by Congress is concerned, 1 do 
not think that any chairman of an agency, any general counsel, would 
advocate a diminution of that area of responsibility. 

But, as has been pointed out several times this morning, with re- 
spect to matters of procedure, with I'espect to proposals to increase 
the eliiciency, the ability to get work done, and the creation of iui 
attitude of confidence on the part of the public, which, after all, is 
the recipient of the action of these various agencies, that a man 
will  

ilr. LiBONATi. All I am tiying to do now, the crux of your problem 
here is on the question of how you are going to identify the elasticity 
of the membership, whicli is in the power of the chairman, and other 
methods of selecting the members, without some identification as to 
their prime interest as members of the organization, and whether 
you feel that even though there are persons who are serving in of- j 
ficial capacities in tliese agencies that this man or pereon works for,' 
how do you think he is going to act—what point of view he is going' 
to take ? 

Mr. PRATT. Well, Mr. Chairman  
Mr. LiBONATi. I am talking about the practical application of what 

we are considering. 
Mr. PRATT. That is what I would like to address myself to. 
I^et us take the little nuitter, such things as rules of practice, rules 

of procedure for a particular agency. 
There are no two of these agencies that are precisely alike. Some 

agencies have tended to follow the pattern of other ones, but no two 
are precisely alike. 

Now, I tiiink that if you have got an agency—the same as in the 
transportation field—that had a reputation for handling its work 
with dispatcli, and it could be pointed out that part of this result was 
due to the type of rules that they had in terms of the pleadings re- 
quired, the various time limits that were set, the {)rocedure with 
respect to a decision by a hearing examiner being final unless chal- 
lenged, and all of that type of thing—and I am necessarily talking in 
broad terms—I think some other agencies, just by virtue of learning 
about this type of thing, and recognizing that they are not giving 
up a thing if they adopt then this kind of a procedure, might very 
well become convmced that their best interests lie in adopting some- 
thing along the same line. But they will not know about it unless 
they get exposed. 

Mr. LiBONATi. We have hearings on a bill here where the American 
Bar Association demands every lawyer who presents liimself before 
a certain two of these agencies should be permitted to practice with- 
out any special accord to his status, or his knowledge of the specializa- 
tion in which he is now going to plead. 

Do you think that tliese agencies would succumb to that type of 
askance in the way of ]>rocedural preference to lie given the lawyers 
who must not prove the}' are qualified to practice before those two 
Hgencies, in these specialized matters? One is Revenue and the 
other Connneice. And later on. try to foreclose any person wlio is 
now eligible, for instance, a certified public accountant or accountants 
in general, wlio now practice before that group ? 



ESTABLISHIXG  ADMINISTRATIVE   CONFERENCE 79 

You see, you are on very delicate {rrounds even in procedures. 
Mr. PRVVTT. Well, I think conceivably—and I think you are refer- 

ring to Senator Long's bill, which I think passed the Senate with 
respect to this matter of lawyers being eligible to practice before 
various agencies as long as they have been admitted to the bar of the 
highest court of their State Avithout conforming to particular rules 
of the agencies. 

Mr. LiBOXAn. Now, I am only eliciting these answers from you, 
not to show any partisanship as far as my attitude is concerned, but 
we have to, in specificity, apply this law in its practical attainments in 
operation. And we have these other matters before us. There was 
a highly controversial bill here, which we still have, I think, under 
consideration, have we not, and the American Bar Association was 
very adanuint about this on the basic prescription that a lawj^er is 
entitled to practice law before any body without any special rules to 
pennit him to show special qualitications to practice before that bureau 
or that agency. 

Do you uncleretand ? 
Mr. PRATT. I am familiar with that. 
Mr. LiHOKATi. So that I am just trying to bring out some of the 

poignant facts that confront us in legislation which we are to make 
detenninations on, questions that would primarily come before this 
organization which you are seeking to establisli. Von understand 
what I am getting at? 

Mr. PRATT. I understand. 
Mr. LiBONATi. And you must realize this, that we have to detennine 

the general area of coverage, the application of the specific intent that 
this bill provides and what it aflects, and what pertinent questions 
will be presented in its practical application. 

Unless it is definitive to the point then tiierc can be only limita- 
tions—and that is all we look for, liniitulioiis—in its application; 
otherwise we are at a lo.ss to pass a bill if it is too broad and if its 
application is impractical in its acceptance by the Congress. The 
gentlemen on this committee are lawyers and pretty well vei-sod in 
their various specializations in the law, as I think you know, Mr. Pratt. 
Correct ? 

So I would like to have you as a member of the most important body, 
the District of Columbia body, whicli is confi'onted all the time with 
these problems, who are retained by other lawyers as lawyers lawyer, 
to give us an honest, declaratory statement of what you think that this 
bill should dOj should in its conception touch, and sliould in its defini- 
tive sense avoid. 

Because it probably affects you more than any other group of 
lawyers. You are here on home grounds facing these agencies and 
bureaus, and probably among your ranks of the 4,000, there are 1,000' 
specialists, who know more about the operation of the agencies and 
bureaus and the fallacy of the system than anyone else. 

I am talking about the practicing lawyer—outside, of course, the 
judges of the courts. 

I would like to have you point out the pertinent questions that were 
asked here by the chairman relati\e to the limitation on numbei-s to 
lie given appointments here, and these other questions, in order to 
determine whether or not—I will tell you right now, we are not satis- 
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fied with tlie Senate bill, unless you make definitive limitations on the 
question of membership and the selection to the point where you will 
not have a top-lieavy group that are not i-epresentative of the prac- 
ticing bar and are more representative of the agencies, and so forth, 
then you would be at a status quo as far as accomplishing anything, 
if you are going to be set at dead center controlled by the people you 
lire trying to change, in tlieir operations and in their attitudes, and 
in tlie assumption of changes in the way of legislation wliich you will 
recommend to us. 

Am I clear on our position? I ask you to clear up these matters 
if you can. 

Mr. PRATT. Mr. Chairman, you liave, I tliink, probably included a 
number of questions in your statement. 

I would like to speak briefly as an individual and l>e as responsive 
as I possibly can to some of the points you have raised. 

I tliink, in looking at the legislation that is now in front of you, 
and with particular reference to the membership of the assembly and 
the council and the method of appointment and tlie number involved, 
I think it is important to take a look at the history of the two previous 
Conferences, the one of Pre-sident Eisenhower and the one of President 
Kennedy, both with which Judge Prettyman had a great deal to do. 
If we were concerned with matters of substantive law, I think I would 
be quite worried about such things as agency dominaton. I w^ould 
thinK that any legislation would have to specifically set forth, maybe 
in terms of percentage, the number of so-called public members or pri- 
vate practitioners who conceivably might be represented; but as I 
understand  

Mr. LiBONATi. I think you will agree Federal Judge Prettyman 
brought that out when he spoke here on the question of substantive 
law. 

Mr. PRAIT. That is right. But I think wlien you have got a ques- 
tion of pi'ocedure, what you are thinking about is a clearinghouse of 
experts to try to analyze the problems that are confronting adminis- 
trative agencies in t«i'ms of their own efficieaicy. And it would be just 
as simple as that. 

I think that the people who are as knowledgeable on this siibject 
are the people Judge Prettyman talked about. Not only the people 
that run these agencies and their general counsel, of which we have 
108, but also the law professora, the political scientists, as well as pri- 
vate practitioners. 

I do not think because a man is a general counsel of a particular 
agency, that he is necessarily wedded to their procedure, if it were 
demonstrated to him that their procedure has resulted in a backlog of 
work that might take him 5 years to get through. 

The Federal Power Commsison is a perfectly good example of that 
They have a backlog that extends years and years and years, and, so 
I am told, is getting worse. They are doing their best at the moment 
by various devices, particularly in rate cases, to cut down on this 
backlog. But I think that that problem is one that faces other agen- 
cies as well. 

I think that any general counsel would be delighted, if the way would 
be pointed out to him, whereby the efficiency of his group, his agency, 
could be improved. 
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T think that setting up the niacliinery, such as this legislation pro- 
vides, even though it has a preponderance of agency personnel, I think 
is very much a step in the right direction. 

And bear this in mind, too, what we are talking about is something 
that, although permanent legislation is envisaged, it is something that 
the Congi'ess in its wisdom at any time can call a halt to. 

You would hold the purse strings. Any time you want to cut off the 
water, you can do it perfectly well. And I would think that this 
committee, among others, would be very much interested in looking at 
the reports that came in every year. 

Gentlemen, it seems to me that the benefits, the possible benefits 
from this, and the need of sucli benefits, are so overwhelmingly ap- 
parent in a number of areas that almost any stej)—and the expense 
envisaged is relatively small compared with the savings—is some- 
thing that you would seriously consider. 

Now, there are a number of other things, Mr. Libonati, that you have 
alluded to. As I said before I made these comments, I do not profess 
to be an expert on these matters, such as the two gentlemen who pre- 
ceded me, but I am speaking as an individual with, I think, a certain 
reasonable amount of contact, not only with the Federal agencies but 
with the courts and other branches of the Government here. 

I would not be worried a bit about this preponderance of the agency 
personnel, because we are dealing with matters of procedure. 

I think T would be veiT much conceraed if this were a matter that 
concerned pi'oblems of substance. Problems of substantive law. You 
do not have that. 

Mr. LiBONAn. You undei-stand the legislative branch has a hard 
time guarding and limiting the agencies to their initial powei's that 
were gi-anted to them through legislative enactment. 

Mr. PRATT. I know tliat. 
Mr. LinoNATi. They trj' sometimes innocently or intentionally to 

ovei-step those bounds. 
Mr. PRATT. That is right. 
Mr. LIBONATI. I do not think that the measures before us are 

complete. 
But they are not complete if we do not have limitations upon the 

pei-sonalities that are going to motivate the program and responsi- 
bilities that are vested in their group under this law. 

And you cannot very well expect the passjige of an act to give in- 
discrimmate powers to a gioup who are given power of appointment 
to an innumerable number of members for the purpose intended. 

I mean every piece of our legislation, except the draft law, is enimi- 
erated on limitation.   Especially if it requires an appropriation. 

You can see tlie incongruities in any legislation accejiting a blanket 
power to just appoint membership in accordance with what some pei"- 
son feels is necessary, without any rational control in the legislation 
it.self. 

I am only fair with you in this respect because, after a bill is passed 
out of tiiis committee, it is expected on the floor that there be vei"j' lit tie 
debate over its exj)ressed specificity of intention or its language, or the 
limitations upon it to exert a reasonable activation of its own purposes 
for the accom])lislm)ent of those purposes. 

I am honest with you, as the chairman was when he discussed the 
question of answering on the floor that any such organization tluit 
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would expect an unlimited appointive power of its memljership and 
appropriation thcivto, wliether it amounted to $10 a person or $100 
would not make any difference. 

So that in the practicalities of this problem we have here, it is pri- 
marily not with the principles of the bill, which our distinguished 
Federal judge, Mr. Prettyman, propounded here, because he most 
substantially knew what these matters entail in legislative respon- 
sibility and legislative appeal; but priniarilj* on those levels that nmst 
be defined, and under limitation. 

Do I make myself clear ? 
Mr. PRATT. Yes.   I Avould like to respond to that very briefly. 
I take it, Mr. Chairman, you are worried about not only the absence 

of a limit in terms of numbers, but you are also concerned with the 
lack of sjjecificity with respect to the type of personnel that the Coun- 
cil of 10, with the Chairman, will appoint. 

I think that question is more imaginary than real, and I will tell 
3'ou why. This is not a matter of having 70 to SO or 150 jobs. These 
a.ssignments for the most part are strictly pro bono puldico. If you 
are the general counsel of an agency, you have a full-time job in your 
agency. And any time that you spend as a member of an administra- 
tive conference is time out that you ha,ve got to take from something 
else and you have got to compensate for it somewhere later on. 

For the public members, for the meml)ers of the bar, for other 
people, for these schoolteachers, these law school professors, this is 
something they do out of an interest to see a problem solved. 

It is a public service. They are not getting paid for it. So it seems 
to me you are not faced with a j)roliferation of appointments; you are 
not faced with the problem of a number of people wanting to get ap- 
pointed to these jobs. It is an honorable assignment, but it is a 
burdensome assignment. 

And I think anyone that can be persuaded to take on this kind of 
a job deserves a pat on the back. As far as the thing getting out of 
bounds because of there being too many, I do not think there is any 
possibility of that takintr place. 

I may be wrong, but that is my opinion. 
Mr. LiBOVATi. Yon do not have to take my word for it; I am just 

trying to guide the situation. 
Mr. PRATT. Yes, sir. 
Mr. LrooxATi. I know Congressmen go to the seven seas and have 

briefings of 8 to 10 houi"s a day from experts who receive us, and the 
Congressmen live in bivouacs and all types of places. They s])end 
their money on many items that are not covered by the Government's 
rules and regulations. Then upon their return—maybe we sjiend 
anywhere from $S00 to $1,000 of our own money—why, wo are aocnse<l 
of being on junkets. We make our reports, which probably cover 
anywhere from 100 to 200 printed pages, as this committee does, and 
T have written on the neighboring rights and others—you have seen 
those reports. 

Mr. PR.\TT. Yes, sir. 
INfr. LTROXATI. We take dowTi notes for 8 or 10 hours a dnv, persons 

who are speaking in a foreign language, which is translated for \is on 
earphones. 
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These very same men are sitting liere now, and yon sponsoi- before 
them legislation of tliis type. On their I'eports they show you wliat it 
costs tlie Government for incidental expenses, fares, and hotel bills 
and meals, within the $15 or $20 a day bracket—also cab fares and 
tips, and so forth. 

It is verj' important that every piece of legislation that the Govern- 
ment knows who went where and what was spent. And so in this bill 
we need specificity for costs. 

Mr. PijATT. Many yeare ago I was a pa^e in the Senate, and those of 
course were then, as they are now, paid jobs. The numlx-r of appli- 
cants that were interested in those jobs of course were numerous. As 
a result, there is a limitation on the number that you can appoint. 

But you do not have that problem with this. I think you will have 
some difficulti&s persuading jjcople like Professor Nathanson, and some 
of these others, to be able to tear themselves loose from their heavy 
work and teaching schedule to give their time to this kind of an enter- 
prise. 

Mr. KASTENMKIKR. Will thecliairman yield? 
Mr. LiBONATi. Yes.   The gentleman from Wisconsin. 
Mr. IvASTEXMErER. Chairman Libonati, and I think to some extent 

Chairman Willis before, indicate<i some apprehension to at least a 
couple of witnesses, that the agencies, or at least representatives of the 
Government, Avould tend to overload this Conference, and that Gov- 
ernment bureaucracy, et cetera, ought to be a subject for others as 
well. 

I think there is also concomitant fear that, indeed, some of the pri- 
vate interests might well be at least as pernicious, in these terms, as 
would a preponderance of Federal officials, perhaps not the individual 
practitioner from Louisiana or elsewhere, or even an individual prac- 
titioner from Washington as such, but only insofar as lie becomes in- 
dustry reprasentative, association lobbyist, or attorney for a group of 

•clients who, in a sense, regard the commissions and the agencie^s in an 
adversary light, as illustrated last week by the broadcasting industry 
vereus the FC(/, commented on by a cartoon in tlie morning Washing- 
ton paper most eloquently. 

Keally it is not the agency or the Commission politically that has 
the power. If we were to curry favor, as Meml)ers of Congress, it 
would not be with five or seven Commissioners, let us say, as opposed 
to the American broadcasting industry, quite obviously. 

So politically I do not feel, in terms of where power lies or construc- 
tion of commissions or conferences, the fear would be so great that tlie 
agency personnel would so dominate it as to perhaps destroy or hurt 
its usefulness. 

But I do wonder about some of the outside interests. I wonder, 
despite Judge Prettyman's suggestion that this deals with procedures 
rather than substance, if the point really isn't that by changing pro- 
ce<lures you can change a great deal. 

We know this from an item as contix)versial as the ciA'il rights bill. 
We changed in some instances procedures by statute. This will weigh 
heavily on tlie substance of, say, the equities in terms of civil rights. 

I am wondering wiiether you would not agree tiiat procedures, and 
changing procedures, can affect substance and can affect ultimately 
major considerations in terms of agency dealings with othei-s? 
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Mr. PRA'IT. I would ask the Congressman to be ft little bit more 
specific. 

I think, as a general proposition, it is perfectly pos.sible to get proce- 
dural matters of sucli an importance that there is a very fine line 
between what is a matter of procedure and what is a matter of sub- 
stance; but if Mr. Kastenmeier will point out a particular matter, I 
tliink I might be able to comment a little bit more intelligently. 

Mr. KASTENMKIER. I do not tliink I am competent to discuss proce- 
dures within the regulatory agencies. 

By alluding to civil rights, I had in mind giving the Attorney Gen- 
eral the discretion to bring voting cases before a three-judge court 
rather than a Federal district court. 

Mr. I*RATT. Yes. 
Mr. KASTENMEIER. This was for a very obvious reason. This was 

only procedure and had nothing to do with the merits of the case. 
These were voting case-s—particularly in the South. Tliis was a 
change in procedure which is going to change substantially, pi-esuni- 
ably, treatment of voting cases in the South and to some extent the 
outcome.   We have no doubt about that. 

Mr. PRATT. Well, carrying that one step further, the power of a 
Federal judge in the South to punish for contempt with or without a 
jury trial—which is the problem, of course, the Supreme Court has 
now with regard to Governor Bamett—that is a procedure. But the 
determination of that question may determine the whole outcome of 
the case. 

Well, it is difficult to translate that type of problem into tlie kind 
of a thing that Judge Prettyman is talking about. At least, it is for 
me.   It may be possible, but I do not se« it at the present time. 

Mr. KASTENJTKIER. DO you think this will be designed largely to 
promote efficiency and expedition. 

Mr. PRATT. I think it is a promotion of efficiency, at the same time 
preserving all of the elements of due process. I am thinking of 
proper notice, proper hearing, opi^ortunity to cross-examine, and that 
type of thing. And I think what has happened is frequently we have 
carried our notions of due process so far that some of these proceed- 
ings, some of these matters have gotten completely out of bounds. 

Look at the records in some of these administrative hearings, in the 
rejjetitive nature of the testimony, the cumulative nature of the exhib- 
its and that sort of thing. You wonder how an administrative proc- 
ess can survive that type of thing. 

I am sure that is the type of thing they are talking about. 
Mr. KASTENMEIER. But agsiin, you do not see that change in proce- 

dures would affect substance or outcome ? 
Mr. PRATT. The purpose and functions of administrative confer- 

ence? Xo, sir I do not. With res)>ect to the matter that the Chair- 
man raised that has l>een raised before, in view of the scope of the 
administrative conferences, as stated, it does not botlier me that a 
]>reponderance of the people composing the conference come from the 
Government agencies affected. 

I say that as one who has never worked for the Government except 
for the one time I mentioned. 

Mr. KASTENMEIER. Tliank you. 
Mr. CAHILL. May I ask this question ? 
Mr. LIBONATI. Yes. 
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Mr. CAHILL. IS it your experience as a Wasliiiigton attorney that 
the regulations of these individual agencies are usually formulated and 
promulgated without any considerations to the overall regulations of 
other agencies ? 

In otner words, there is lack of uniformity ? 
Mr. PRATT. I think that is very definitely true. Some of them start 

off initially being patterned after another agency. For example, the 
regulations I think under the Motor Carriers Act were very closely pat- 
terned after the Interstate Commerce Commission, of which the Motor 
Carriers Bureau is a part. 

Mr. CAHILL. It apparently is your experience that each individual 
agency on its own initiative without consultation revises and expands 
regulations in order to suit their particular purposes. If so this would 
create great confusion in the minds of the practitioner, who must learn 
the nales of all of the regulatory agencies ? 

Mr. PRATT. I do not think, Mr. Cahill, the problem of the practi- 
tioners, sir, is the important one. I think any lawyer worth his salt 
can learn what the rules are. 

But as far as the promulgation is concerned, it is done, I think, by 
individual agencies almost operating in a vacum, without reference to 
what the other people do. 

Mr. CAHILL. Whereas it is your thought that this conference might 
develop some system of uniformity ? 

Mr. PRATT. Well, some system of handling specific problems maybe 
within the framework of tlieir existing regulations.   I would say the 
Eroblem Judge Prettynian talked about, the matter of delay, which can 

appen in various pfiases of the whole process, that is the problem. 
Mr. CAHILL. Thank you. 
Mr. LiBONATi. That is all, sir. Thank you very much for your con- 

tribution. 
Mr. PR^VTT. Thank you, gentlemen. 
Mr. LIBONATI. Mr. Seidinan is the next witness. Mr. Seidman, do 

you care to file a report ? 

STATEMENT OF HAKOLD SEIDMAN, ACTING ASSISTANT DIRECTOE, 
OFFICE OF MANAGEMENT AND ORGANIZATION, BUREAU OF THE 
BUDGET; ACCOMPANIED BY MISS HAZEL GUFFEY 

Mr. SEIDMAN. I have a prepared statement, Mr. Chairman, and 
with your permission, I will read it. It is not a very long state- 
ment. 

(The statement i-eferred to follows:) 

STATEMENT OF HAROLD  SEIDMAN, ACTISO AsaisTANT DIBECTOB, OFFICB OP 
MANAGEMBSTT AND OKGAMSATION, BUREAU or THE BUDOET 

Mr. Chairmun and nipmbers of the committee, 1 appreciate this opportunity to 
(five you the views of the lUiroau of tlie Budget with respect to the three bills 
you have under (imsideration to create u p(>nnaneiit Administrative Conference 
of the United States. 

The languaw of H.R. TL'OO and of S. 1064 as originally Introduced iu the 
Senate was drafted in the exe(tutive branch to c-arry out a recommendation of 
Uie re<'ent Admini^tnitive <"oiiference that a iM'rnianent conference be establi.shed 
by law. In tetimony at the Senate hearing on S. ](i(!4. tile Deputy Director of 
the Ilurcan of tlic IJudget exi)ress('d the Bureau's supijort for a statutory eon- 
feren<c along the liiM's of that bill.   Tlierefore, 1 believe it would save your time 
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if I limit iny general sbiteiueut todny primarily to certain problems raided l>y 
the Sfnate amendments to S. 1G(U which we believe warrant earnest eonsidera- 
tion l).v this committee.    Those iimendinents are as follows : 

1. The word "predonderantly" was dropjied from sections 4(b) and 6(b) of 
S. KkU. Tliose were complementary provisions which would assure that the 
Conference and its executive committee, the Council, would be composed pre- 
ponderantly of Federal officials and personnel. A related amendment to .section 
4(b) ((i) jtrovides for "full," rather than "ade<piate." representation of the view- 
points and diverse experience of persons from private life in the Conference 
membership. 

2. A new provision in section 6(e) would direct each member of the Confer- 
ence to "participate in his individual capacity and not as a representative of any 
governmental or nongovernniental orftanization." 

3. The provisi(ms of .section li of S. l(i(!4 which would have directed the worl< 
of the Conference primarily toward rettiilatory proRrams in which Federal 
agencies ijerform (luasl-legislative or quasi-judicial functions were eliminated or 
amended. A.s a result, the Conference would be given a broader scope, exactly 
liow broad apparently being a matter of some uncertainty. 

These amendments, taken together, would change the character of the propo.sed 
Conference so basically as to cast serious doubt on the desirability of its crea- 
tion inider Federal law. As introduced, S. 1(>04 and U.K. 7200 would have estab- 
lished an official agency of the Federal Government. The bills were de.sigue<l 
to carry out the Conference recommendation that a pt^rraaiiput Conference be con- 
stituted primarily as an interagency bo<ly through which the agencies themselves 
Could work to improve their administrative procedure. The proj)osed memlter- 
sliij) of the Conference would have been consistent with that intent. However, 
to promote objectivity and fresh ideas the bills also provided for the membership 
of private persons uniquely (lualified to provide expert advice and responsible 
criticism. 

The Senate made no changes In the purpose of the bill as set forth in section 
2(e). Nevertheles-s, tiie amendments to se<;tions 4(b) and 6(b) would make it 
possible for the Conference, an official Government body, to be dominated by 
private parties, who could use the Conference as a sounding-board for private 
interests. Tliat iJossibility is reinforced by Senate Report No. 621, which 
emphasizes that the President should have discretion in apiwinting Council 
memlmrs and that the ratio of Government to non-Government personnel in the 
Conference as a whole should be left to the Chairman and tlie Council. It is 
further reinforc-e.d by the Sente amendment which would require "full," rather 
than "ade<iuate." representation of the viewpoints of private citizens. When 
the.se amendments are taken together, it could rea.sonably be argued that the 
intent was to reverse the original concept of a Conference primarily of and 
for the agencies to enable them to help themselves. The amendments coidd 
subject the Chairman and the Council to unnecessary and time-consuming pres- 
sures, since it is the Chairman, with the approval of the Coimcil, who would 
appoint members of the Conference from private life. In addition, the amend- 
ments would create practical problems in establishing a Conference of workable 
size. 

Proponents of a permanent Administrative Conference rely heavily on the 
Judicial Conferenc-e of the Unite<l States as a precedent. That Conference, of 
course, consists entirely of Federal judges. The Chief Justice himself summons 
the Conference and is its presiding officer. There is no question that it is an 
official body, the instrument through which the judges themselves seek to improve 
the operation of the courts. The viewpoints of private citizens on particular 
matters are obtained through special advisory committees or study grouiis, 
which make recommendations to the Conference. 

The temiwrary Administrative Conferences called by President Eisenhower 
In ]!»."i3 and by President Kennedy in 1901 departed from the precedent of the 
Judicial Conference of the United States by providing for appointment of mem- 
bers from private life. In both Conferences, however, their official character 
was recognized through the appointment of a majority of members from the 
Federal agencies. Tlie value of outside participation was demonstrated in 
tho.se Conferenc-es; that should not, however, cause us to forget that improve- 
ment of procedure is chiefly dependent on action by the agencies themselves. 
We believe the organization of the Conference as defined In law should under- 
line, rather than dilute, the official responsibility of the agencies for assuring 
that desirable improvements are identified and made by them; when possible or 
recommended to Congress if legislation Is necessary. 
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In addition to the amendments affe«;tiuB its composition, the official cliaracter 
of the i)ropose<l Conference is furtlier wealsened by the amendment in section 
(i(e) which provides tliat each member of the Conference shall act in his indi- 
vidual capacity and not as a representative of any governmental or nongovern- 
mentul organization. This is an unrealistic provision insofar as Government 
members are concerned. A number of agencies which commenled to \is on tliis 
amendment expressed the view that agency members were res[)onsive to the 
views of their agencies in the last Conference, despite similar language in the 
Executive order which established the Conference, and that they will continue 
to be even if the language in question should remain in legislation finally enacted.. 

Omission of the language would not mean, of course, that agency members 
could 8[)eak or vot« only "under instruction," and therefore could not t)e in- 
telligently responsive to floor debate. Agency officials rely on Federal employees 
to represent their agencies in a great variety of situations, including testimony 
before congressional committees. That representation could not be effective If' 
employees were presenting personal view.s, rather than the views of their agen- 
cies. Agency officials designate employees whom they can rely upf>n to reflect 
views that are consistent with the needs and policies of their agencies, and they 
can change their designation if they find that such reliance has been misplaced. 

The primary effect of this amendment then would be to dilute even more the 
official interagency character of the imdertaking and to free agency heads from 
any real responsibility for the success of the Conference. In addition, it would 
phK.'e Fe<leral employees in an awkward and untenable ijositiou. If it should be 
concluded that a Conference of individual experts, acting in their private capaci- 
ties, would have greater value Uian one which included agency representatives 
it would seem preferable that it be created as a private organization through 
individual initiative and not through law as an official agency of Uie Federal 
Government. 

There is no evidence that the.se Senate amendments I have described are 
needed in order to prevent blind adherence to the status quo. On the contrary, 
the reix>rt of the last Conference states that the Conference proved the agencies 
"will aggressively attack their own shortcomings." The truth of that statement 
is evident In the prompt action taken by agencies on the recommendations made 
by the last Conference. 

In preparation for the Senate hearing on S. 1664 in June 19«J3, Bureau staff' 
prepared a summary and analysis of agency reports to the Bureau expressing 
their views and indicating the status of action on recommendations containe<l in 
the final reiK)rt of the last Conference, which was transmitted to the President 
on December 15,1962. The summary was incomplete because of time limitations, 
but it dealt with reports of 38 Federal agencies with respc<'t to 21 recommenda- 
tions. Those 21 recommendations, however, accounted for .5S.3 separate In- 
stances in which a recommendation was applicable to an activity carried on by a 
reporting agency. 

In 510 Instiinces where evaluation of a recoimuendation was completed, 398 
nr 78 percent of the agency responses expressed complete approval of the recom- 
mendation ; another 50 or 10 iKsrcent expressetl approval in principle although 
.some modification was deemed necessai-y to achieve the ol>je<'tive of the recom- 
mendation in the responding agency. Recommendations were disapproved for u.se 
iu the agency in only 20 instances, approximately 3% percent of the total on 
which evaluation was complete<l. 

Reports on the status of action to carry out the re<'ommendatIons were efpially 
gratifying. Of 331 approved recommendations which the individual agencies 
had authority to carry out immediatel.v. 75 percent were in eflT'ect i>rior to June 
13, 1963, and action was underway or had been definitely scheduled in anothec- 
20 |)ercent. 

In addition to Improvements resulting from recommendations of the last 
Administrative Conference, the regulatory agencies have improved their opera- 
tions and reduce<l delays In a variety of other ways. A few examples are de- 
scribed in a chapter on regulatory administration which appears in a Bureau 
publication of April 1963, entitled "Cost Reduction Through Better Management 
in the Federal Government." I will be glad to leave a copy of that publication 
with the committee, and other copies are available if needed. The examples in 
that publication along with the prompt action taken on recommendations of the 
Conference show conclusively, I think, that the agencies are working to improve 
their own performance and can be relied upon to continue to do so. 

Tlie next Senate amendments I would like to dLscuss relate to section 3 of S. 
1664.    As explained In the ac-companying Senate Report 621, the amendments- 
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to section 3 purport to "make the jurisilk-tion of the Confereiioe coextensive with 
that of the Administrative Proce<iure Act itself.'" If that language is intended 
to mean that only those matters which are governed by the Administrative Pro- 
cedure Act shall be within the scope of the Conference, then it narrows the scoi)e 
of the Conference from that set out in the original bill. Clearly that is not the 
intent, since the Senate report also indicates an intent to broaden the jurisdiction 
of the Conference "to Include the study of all problems arising out of the Admin- 
istrative Procedure Act." 

Analysis of the amendments shows that their minimum effect would be to bring 
within the scope of this Conference, which would be created to improve adminis- 
trative procedure, a variety of matters which, as a matter of policy, Congress 
has specifically excluded from coverage of the procedural sections of the Admin- 
istrative Procedure Act. These are matters having little in common with the 
regulatory programs of Government. Despite their great diversity, regulatory, 
programs have enough in common to warrant an interagency approach to proce- 
dural improvement. In general, these matters of common interest relate to the 
procedures followed in dealing with matters which affect private rights. Unless 
a substantial degree of common interest is maintained the Interest and participa- 
tion of the agencies cannot be maintained at a high level. Top Federal officials 
are simply too busy to spend ofHeial time studying questions or attending meetings 
wliich have no bearing on their agency responsibilities. We believe the problems 
of the major regulatory agencies should and inevitably will dominate the Con- 
ference. Tlierefore we would urge that the statutory mandate of the Conference 
be limited to those areas which represent the broad common concern of the 
independent regulatory agencies and the executive departments. Unless this la 
done it will be virtually impossible to create a Conference of workable size which 
provides appropriate representation for all the affected agencies and private 
interests. 

To overcome these major problems which I have discussed, the Bureau of the 
Budget urges that this committee apjirove the original language of S. 1664 and 
H.R. 7200 as they relate to the scope of the Conference and the composition of the 
Conference and the Council. 

An amendment to section 6(c) (12) of S. I(ifi4 also should be mentioned. 
That amendment would re<iuire that the Chairman's annual reports shall set 
forth "the compliance of the agencies with the reconiiiieudations of the Con- 
fernce." Use of the word "compliance" tends to connote an agency obligation 
to follow Conference recomniendations. The remainder of the bill, however, 
makes clear that recommendations are advisory only, and that each agency is 
expected to act on them in the manner deemed appropriate to the particular pub- 
lic jirogram which the agency administers. I believe there is general agreement 
that the diversity of Federal programs precludes the establishment of uniform 
procedure in all eases. The Conference should be free to recommend ytro- 
cedures which it deems desirable in most programs, and agencies should be free 
to depart from the recommendations whenever departure is in the public interest. 

In conclusion, I would like to reafflrm the Bureau's support for legislation 
which would provide a suitable organization through which Federal agencies, 
assisted by outside exi>erts, may cooiieratively study mutual problems, exchanire 
information, and develop recommendations for consideration by the appropriate 
Federal authorities. Experience has demonstrated that such a Confernce can 
produce results that are in the public interest. 

Mr. SF.TDAfAX. I think it is addressed mainly to the points at. issue. 
T woidd like to first introduce my colleague on my right, Miss Hazel 

Giiffey, a member of my staff in the Bureau of the Budget. 
Mr. LiBONATi. We are glad to have you appear. 
Mr. SEIDMAN. With j'our permission, Mr. Chairman, I will proceed 

with my statement. 
Mr. Chairman and members of the committee, I appreciate tJiis 

oj)j)ortiniity to give you the views of the Bureau of the Budget with 
respect to the three bills you have imder consideration to create a 
permanent Administrative Conference of the Ignited States. 

The language of IT.R. 7200 and of S. 1064 as originally introduced 
in the Senate was drafted in the executive branch to carry out a recom- 
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mendation of the recent Administrative Conference that a permanent 
Conference be established by law. 

In testimony at the Senate hearing on S. 1664, the Deputy Director 
of the Bureau of the Budget expressea the Bureau's support for a statu- 
tory Conference along the lines of that bill. 

Therefore, I believe it would save your time if I limit my general 
statement today primarily to certain problems raised by the Senate 
amendments to S. 1664 which we believe warrant earnest consideration 
by this committee.  These amendments are as follows: 

1. The word "preponderantly" was dropped from section 4(b) and 
section 6(b) of S. 1664. Those were complementary provisions which 
would assure that the Conference and its executive committee, the 
Council, would be composed preponderantly of Federal oflScials and 
personnel. A related amendment to section 4(b)(6) provides for 
•'full," rather than "adequate," representation of the viewpoints and 
diverse experience of persons from private life in the Conference 
membership. 

2. A new provision in section 6(e) would direct each member of 
the Conference to "participate in his individual capacity and not as 
a representative of any governmental or nongovernmental organiza- 
tion." 

3. The provisions of section 3 of S. 1664 which would have directed 
the work of the Conference primarily toward regulatory programs in 
which Federal aj^encies perform quasi-legislative or quasi-judicial 
functions were eliminated or amended. As a result, the Conference 
would be given a broader scope, exactly how broad apparently being a 
matter of some uncertainty. 

These amendments, taken together, would change the character of 
the proposed Conference so basically as to cast serious doubt on the 
desirability of its creation under Federal law. 

As introduced, S. 1664 and H.R. 7200 would have established an 
official agency of the Federal Goveniment. 

The bnis were designed to cariy out the Conference recommenda- 
tion that a permanent Conference be constituted primarily as an inter- 
agency body through which the agencies themselves could work to 
improve their administrative procedure. The proposed membership 
of the Conference would have been consistent with that intent. 

However, to promote ol)jectivity and fresh ideas, the bills also pro- 
vided for the membership of private persons uniquely qualified to 
provide expert advice and responsible criticism. 

The Senate made no changes in the purpose of the bill as set forth 
in section 2(e). Nevertheless, the amendments to sections 4(b) and 
6(b) would make it possible for the Conference, an official Government 
body, to be dominated by private parties, who could use the Conference 
as a sounding board for private interest. 

That possibility is reinforced by Senate Report 621, which empha- 
sizes that the President should have discretion in appointing Council 
members and that the ratio of Government to non-Government per- 
sonnel in the Conference as a whole should be left to the Chairman 
and the Council. 

It is further reinforced bv the Senate amendment which would re- 
quire "full," rather than "adequate," representation of the viewpoints 
of private citizens.   When these amendments are taken together, it 
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could reasonably lie argued that tlie intent was to reverse the original 
concept of a Cwiference primarily of and for the agencies to enable 
them to help themselves. 

Tiie amendments could subject the Chairman and the Council to 
unnecessjvr}' and time-consuming pressures, since it is the Cliairman. 
with the approval of the Council, who would appoint members of the 
conference from jjrivate life. In addition, the amendments would cre- 
ate practical proolems in establishing a Conference of workable size. 

I might add, Mr. Chairman, I sat through the morning listening 
to the other witnesses and I am ratlier puzzled. It seems to me there 
is a general consensus that this is to be primarily an agency Confer- 
ence, of which the primary members and the majority members inevi- 
tably would liave to be from the agencies involved. 

After all, those are the ones who have the responsibility to act. 
Air. LiBONATi. The way you talk, you seem to have been taken in. 
Mr. SEU)MAN-. NO, sir; it seems to me that this is our view. 
In fact, if it were anything else, we would have serious objection 

to enactment of legislation, if it were something other than an agency 
Conference as the policy statement in the bill itself says. 

Mr. LiBONATi. You mean to say the original intent was carried out, 
and now these amendments have destroyed the bill in that regard, and 
therefore you recommend it in its present form; it sliould not be en- 
acted.   Is that correct ? 

Mr. SEIDMAN. That is correct. 
Mr. Chairman, if you will bear with me, the statement of the pur- 

pose of the bill—this is in section 2(e) which is unamended—is that 
"Experience has demonstrated that cooperative effort among Federal 
officials, assisted by private citizens and others whose interest, compe- 
tence, and objectivity enable them to make a unioue contribution, can 
find solutions to complex problems and achieve suostantial progress in 
improving the effectiveness of administrative procedure." 

The point I Avish to make is, I think the purpose of the bill states 
this, this is to be a Conference primarily of the agencies and for the 
agencies, with outside participation to bring in some fresh viewpoints 
from the outside. It is not to be a Conference dominated by private 
interests.   I do not think there is any dispute about this intent. 

If this is the intent, I cannot understand the objection to having it 
so specified in the law. 

It seems to me that the Congress should not leave this to the dis- 
cretion of the President and coming from where I do in the Executive 
Office of the President, it might be assumed I would always be arguing 
the maximum Presidential discretion; but I do not think a matter of 
this kind should be left as a matter of discretion. 

If this is the intent, I cannot understand why there then is objec- 
tion to the law so stating. 

It seems to me that the Congress should state what the intent of 
the law is, if this is what is desired, that this be a Conference pre- 
ponderantly of agency personnel. 

I have no brief for the word "preponderantly." This is a vague 
word. There are other means of achieving the purpose such as by 
providing either a numerical or percentage limitation on the number 
of outside people who may be appointed to participate in the Con- 
ference. 
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Mr. LiBONATi. Was it ever called to your attention what changes 
they have been considering? 

Mr. SEIDMAN. NO, sir.   It was not. 
Mr. LiBONATi. Well, it seems they are very enthusiastic about con- 

tributing improvements to the present operation of the Government 
units and agencies, to save $100 million they said and cut down 10 
percent at the very inception of their Conference. 

If you will recall, the chairman said that he was very surprised 
that they would be able to do that. 

Mr. SEIDMAN. I do not know on what the estimates of savings are 
based. We do support an Administrative Conference. We do think 
it can make a constructive contribution to improved administrative 
procedure. In order to do this, we think it will have to be so organized 
as to command the confidence and to obtain acceptance by the agencies 
concerned. 

I do not think we can accomplish this by either direction or coercion. 
Mr. LiBONATi. Of course, on the other hand, if they have some sug- 

gestion, you have a second crack at it with the Congress.   No matter 
what their control is within the Conference itself, they have to come to 
the Congress for legislation to make these corrections, is that true ? 

Mr. SEIDMAN. This is entirelj' correct unless it is something on which 
the agencies have authority to act. 

Mr. LiBONATi. Or they have to go to your agency or some specific 
agency and recommend to them changes that are solely within their 
province to suggest only in view of the purposes delegated to them 
this right to organize and to activate their operation. 

Mr. SEIDMAN. This is entirely correct, Mr. Chairman. 
Mr.LiBONATi. Right? 
Mr. SEIDMAN. But I would submit that we are creating here a per- 

manent agency of the U.S. Government. In fact, I know of no prece- 
dent for providing a permanent agency in which vou have people 
participatmg in private capacities, or which could be dominated by 
people acting in their private capacities. 

Mr. LiBONATi. I think you are veiy apprehensive because of the 
enthusiasm with which they talked about these other programs that 
they would initiate affecting your operation, and especially that one 
which gives them somewhat of a—I would call it a resolve, in the 
nature of a resolution, to investigate contracts that have been consum- 
mated and then make determinations on the equities involved. 

I think that is what you are a little fearful of. It would be like a 
court of review without having juridical or judicial powers. 

Mr. SEIDMAN. I am sure, Mr. Cliairman, some of the agencies con- 
cerned might have this fear. Of course, the Bureau of the Budget 
does not have any very significant contracts. 

I think we are reasonably neutral. We have the same objective, be- 
cause, as you know, under the Budget and Accounting Procedures Act, 
the Budget Bureau has the responsibility for improving management 
in the executive branch of the Government. 

Proponents of a permanent Administrative Conference rely heavily 
on the Judicial Conference of the United States as a precedent. That 
Conference, of course, consists entirely of Federal judges. 

The Chief Justice himself summons the Conference and is its pre- 
siding officer. 



92 ESTABLISHING  ADMINISTRATI\'E   CONTERENCE 

There is no question that it is an official body, the instrument through 
which the judges themselves seek to improve the operation of the 
courts.   The viewpoints of private citizens on particular matters are! 
obtained through special advisory committees or study groups, which 
make recommendations to the Conference. 

The temporary Administrative Conferences, called by President 
Eisenhower in 1953 and by President Kennedy in 1961, departed from 
the precedent of the Judicial Conference of the United States by pro- 
viding for appointment of members from jirivate life. 

In both Conferences, however, their official character was recognized 
through the appointment of a majority of members from the Federal 
agencies. 

The value of outside participation was demonstrated in those Con-1 
ferences; that should not, however, cause us to forget that improve- 
ment of procedure is chiefly dependent on action by the agencies them- | 
selves. 

We believe that the organization of the Conference as defined in 
law should underline, ratner than dilute, the official responsibility of 
the agencies for assuring that desirable improvements are identified 
and made by them when possible or recommended to Congress if legis- 
lation is necessary. 

I might again comment here—it is not in my prepared statement— 
on the suggestion made by Mr. Russell on behalf of the American Bar 
Association in which he referred to the possibility that the Conference 
might be used as a "wailing wall" to which people could come with 
complaints from the outside. 

This suggestion rather concerns me. If the Conference should be- 
come a focal point for people with complaints about the agencies it 
would be highly destructive to the purposes we are seeking. 

This proposal was discussed in the Conference; I was a member of the 
Administrative Conference of the United States in which it was sug- 
gested the permanent Conference should act as an "ombudsman," a 
Scandinavian term. The "ombudsman" evidently has authority to 
receive and act on complaints. When a private citizen has a complaint 
against one of the administrative agencies, he can bring it to the 
"ombudsman," who will conduct an investigation. 

This suggestion was not accepted by the Conference, and at least in 
my expectation, I do not anticipate that the Conference will became 
a "wailing wall" or that the Chairman of the Conference—and we do 
support having a strong Cliairman—would be in a position to exercise 
direction over any of the regulatory agencies. 

In addition to the amendments affecting its composition, the official 
character of the proposed Conference is further weakened by the 
amendment in section 6(e) which provides that each member of the 
Conference shall act in his individual capacity and not as a representa- 
tive of any governmental or nongovernmental organization. 

This is an unrealistic provision insofar as Government members are 
concerned. A number of agencies which commented to us on this 
amendment expressed the view that agency members were responsive 
to the views or their agencies in the last Conference, despite similar 
language in the Executive order which established the Conference, 
and that they will continue to be even if the language in question should 
remain in legislation finally enacted. 
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Omission of the language would not mean, of course, that agency 
members could speak or vote only "under instruction," and therefore 
could not be intelligently responsive to floor debate. 

Agency officials rely on Federal employees to represent their agen- 
cies in a great variety of situations, including testimony before con- 
gressional committees. 

That representation could not be effective if employees were present- 
ing personal views, rather than the views of their agencies. Agency 
officials designate employees whom they can rely upon to reflect views 
tliat are consistent with the needs and policies of their agencies, and 
they can change their designation if they find that such reliance has 
been misplaced. 

The primary effect of this amendment then would be to dilute even 
more the official interagency character of the undertaking and to free 
agency heads from any real responsibility for the success of the 
Conference. 

In addition, it would place Federal employees in an awkward and 
untenable position. If it should be concluded that a Conference of 
individual experts, acting in their private capacities, would have 
greater value than one which included agency representatives it would 
seem preferable that it be created as a private organization through 
individual initiative and not through law as an official agency of the 
Federal Government. 

There is no evidence that these Senate amendments I have described 
are needed in order to prevent blind adherence to the status quo. On 
the contrary, the report of the last Conference states that the Confer- 
ence proved the agencies "will aggressively attack their own short- 
comings." 

The truth of that statement is evident in the prompt action taken 
by agencies on the recommendations made by the last Conference. 

In preparation for the Senate hearing on S. 1664 in June 1963, 
Bureau staff prepared a summary and analysis of agency reports to 
the Bureau expressing their views and indicating the status of action 
on recommendations contained in the final report of the last Confer- 
ence, which was transmitted to the President on December 15, 1962. 

The summary was incomplete because of time limitations, but it 
dealt with reports of 38 Federal agencies with respect to 21 recom- 
mendations. Those 21 recommendations, however, accounted for 583 
separate instances in which a recommendation was applicable to an 
activity carried on by a reporting agency. 

In 510 instances where evaluation of a recommendation was com- 
pleted, 398, or 78 percent of the agency responses expressed complete 
approval of the recommendation; another 56, or 10 percent, expressed 
approval in principal although some modification was deemed neces- 
sary to achieve the objective of the recommendation in the responding 
agency. Recommendations were disapproved for use in the agency in 
only 20 instances, approximately 31^ percent of the total on which 
evaluation was completed. 

Reports on the status of action to carry out the recommendations 
were equally gratifying. Of 331 approved recommendations which 
the individual agencies had authority to carry out immediately, 75 
percent were in effect prior to June 13,1963, and action was underway 
or had been definitely scheduled in another 20 percent. 
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In addition to tlie improvements resulting from recommendations 
of the last Administrative Conference, the regulatoi-y agencies have 
improved their operations and reduced delays in a variety of other 
ways. 

A few examples are described in a chapter on "Regiilatorj' Ad- 
ministration" which appears in a Bureau publication of April 1963, 
entitled "Cost Reduction Through Better Management in the Fed- 
eral Government." 

Mr. Chairman, if you would like, I can leave a couple of copies of 
this report for the committee files. You will find pages 54 through 
59 of this publication indicate some of the actions which tlie regulators- 
agencies have taken on their own initiative to improve efficiency. 

Mr. LiBONATi. It may be received. 
(The document referred to is in the files of the subcommittee.) 
Mr. SEIDMAN. I will be glad to leave a copy of that publication with 

the committee, and other copies are available if needed. The examples 
tn tliat publication along with the prompt action taken on recommen- 
dations of the Conference show conclusively, I think, that the agencies 
are working to improve their own performance and can be relied uixin 
to continue to do so. 

The next Senate amendments I would like to discuss relate to section 
3 of S. 1664. As explained in the accompanying Senate Report No. 
621, the amendments to section 3 purport to "make the jurisdiction of 
the Conference coextensive with that of the Aiiniinistrative Proce- 
dure Act itself." 

If that language is intended to mean tliat only those matters which 
are governed by the Administrative Procedure Act shall be within 
the scope of the Conference, tlien it narrows the scope of the Confer- 
ence from that set out in the original bill. Clearly that is not the in- 
tent, since the Senate report also indicates an intent to broaden the 
jurisdiction of tlie Conference "to include the study of all problems 
arising out of the Administrative Procedure Act." 

Analysis of the amendments shows that their minimum effort would 
be to bring within the scope of this Conference, wliich would be created 
to improve atlministrative pi'ocedure, a variety of matters which, as a 
matter of policy. Congress has specifically excluded from coverage 
of the procedural sections of the Administrative Procedure Act. 

These are matters having little in common with the regulatory pro 
grams of Government. Despite their great diversity, regulatory pro 
grams have enough in common to warrant an interagency approacl 
to procedural improvement. 

In general, these matters of common interest relate to the procedui-c! 
followed in dealing with matters which affect private rights. 

Unless a substantial degree of common interest is maintained, th« 
interest and participation of the agencies cannot be maintained at s 
high level. 

Top Federal officials are simply too busy to spend official tiim 
studying questions or attending meetings wfiich have no bearing oi 
their agency responsibilities. 

This has been the curse of many interagency committees, when 
people do not participate after a while because 90 percent of what ii 
discussed in the committee has no bearing on their agency. 

We believe the problems of the major regulatory agencies shoul( 
and inevitably will dominate the Conference.   Therefore we woul( 



ESTABLISHING  ADMINISTRATIVE   CONFERENCE 95 

urge that the statutorj' mandate of tlie Conference be liniitexl to tliose 
areas whicli represent tlie broatl common concern of the independent 
regulatory agencies and the executive departments. Unless this is 
(lone it will be virtually impossible to create a Conference of work- 
able size which provides appi-opriato rei)i"esentation for all the affected 
agencies and private interests. 

To overcome these major problems Avhich I have discusse<l, the 
Bureau of the Budget urges that this committee approve the original 
language of S. 1664 and H.R. 7200 as they relate to the scope of the 
Conference and the composition of the Conference and the Council. 

An amendment to section 6(c) (12) of S. 1664 also should be men- 
tioned. That amendment would require that the Chairman's annual 
reports shall set forth "the compliance of the agencies with the recom- 
mendations of the Conference. Use of the word "compliance" tends 
to connote an agency obligation to follow Conference recommenda- 
tions. 

The remainder of the bill, however, makes clear that reconmienda- 
tions are advisory only, and that esich agency is expected to act on 
them in the manner deemed appropriate to the particular public 
program which the agency administers. I believe there is general 
agreement that the diversity of Federal programs precludes the estab- 
lishment of uniform procedure in all cases. 

The Conference should be free to reconunend procedures which it 
deems desirable in most programs, and agencies should be free to 
depart from the recommendations whenever departure is m the public 
interest. 

In conclusion, I would like to reaffirm the Bureau's support for 
legislation which would pix>vide a suitable organization through which 
Federal agencies, assisted by outside experts, may cooperatively study 
mutual problem.s, exchange information, and develop i-econinieiula- 
tions for consideration by the appropriate Federal authorities. 

Experience has demonstrated tnat such a Conference can produce 
re«ults that are in the public interest. 

I think that is our primary concern, Mr. Chainnan, that this Con- 
ference be constituted in such a way that it will pnxluce results and 
will not be merely a research organization or debating society, though 
private organizations of that type serve a very useful purpose. We 
ire intereste<l in a conference that will produce constructive results. 

I might add also we did ask the agencies for their views on the 
Senate amendments and not all of them, of course, had any concern 
with the amendments, because they dicl not affect their operation. 
But a majority of those agencies which would be affected by the Sen- 
ite amendments indicated views along the general line of those I have 
sxpres.sed this afternoon. 

Ml". LiBONATi. I notice you used the term "assisted by outside ex- 
perts." 

Mr. SEIDMAN. That is correct. 
Mr. LiBONATi. In other words, jou do not want domination or guid- 

ince, or control? 
Mr. SEIDMAN. That is correct. 
There is an old sjiying, Mr. Chairman, that experts should be on tap 

iiid not on top. 
Mr. LiBONATi. Well, you know the old saying: If you lead the trunk 

into the tent, the elephant comes in ? 



96 ESTABLISHING  ADMINISTRATIVE  CONFERENCE 

But reallv, I do not see where ^-ou ai-e very far apart if the bill ii 
again, may \ use the word, definitive, and in conformity with what th< 
sixjnsors of the bill seek to accomplish. Because in here you state tha) 
Federal officials are too busy, due to the responsibility of their work 
to go over, give time for all of these questions, and certainly they dc 
not have time to answer complaints. But it is just a question of tht 
delineation between the powers of the agency in accordance with tin 
act whicli brings it into being to control your own affairs as far a^ 
activating their operations. 

Mr. SEIDMAX. That is correct. 
Mr. LiBONATi. Now, did you testify before the Senate committee! 
Mr. SEIDMAX. Yes, we did. And the bill, as introduced in S. 1664 

was drafted in the Bureau of the Budget after rather lengthly con 
sultations with the representatives of the Administrative Conferenc( 
and the American Bar Association. 

I agree, Mr. Chairman, I do not think we are far apart, but I thini 
the differences are of considerable significance. 

As I said, the first one, on the intent, that it should be an agencj 
conference, there seems to be consensus on that but there seems to ot 
a lack of consensus as to whether the law should so state. 

As I say, I am rather baffled; if everybody is in agreement, it seem; 
to me the Congress should so provide and not leave it as a matter oi 
discretion. 

I think the second one, this is an honest difference concerning 
whether people should appear in their individual capacities or theii 
official capacities. There is some misunderstanding about the way the 
executive branch operates. 

Now, S. 1664, as drafted by the Bureau, was silent on this. We did 
not say that they had to appear in an official or representative capacity 
We left this to the discretion of the agencies concerned. 

Mr. LiBOXATi. Well, you do not disagree that the bill should be sc 
informant, do you ?   After all, they have to be given a status. 

Mr. SEIDMAX. We strongly object to the biU providing that a mem 
ber designated by an agency head must serve in a private capacity 
This I think is a contradiction. We see no need for such a provisioi 
in that this should be a matter between the member and his superior 

Now, I appear many times, as I am appearing here today; th< 
Director of the Bureau of the Budget gives me general policy iH' 
structions. I do not have to go back to him in order to respond td 
questions which the chairman raises with me. We have many bodie 
in the Government where people appear in their official capacity but 
it does not mean they are necessarily instructed and have to go bad 
for instructions on every single item that comes up in the group. 

I havej for example, attached to my Office an Advisory Coundl 
of Agencies on Automatic Data Processing Equipment. The member! 
of tms Council are representatives of their agencies in an official 
capacity; we talk about the very things this Conference does, imp^ov^ 
ment in procedure, improvement in carrying on work. They appeal 
as experts and their instructions can be extremely broad as to whaj 
they can do. 

But they are there as officials and they are not there as privat< 
individuals. It seems to me this is a contradiction in terms here. ] 
think sincerely it comes out of some misunderstanding as to how in 
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temal business within the executive branch of the Government is 
conducted. 

Mr. LiBONATi. You are not against giving them authoritative ca- 
pacity to spend Federal moneys for these purposes? 

Mr. SETDMAN. NO. Mr. Chairman, my only point is that as far 
as the members of a Conference of the agencies are concerned, they 
should be there in an official capacity and not in an individual capacity. 

This does not mean in an instructed capacity, it does not mean that 
they cannot fully participate; but they are there as public officials 
and not as private citizens. 

Now, as far as the private members are concerned, I think it is 
important that they not be selected to represent outside groups be- 
cause they are there as teclmical experts and not as representatives 
of groups in the community 

JU seems to me that some of this is just a misunderstanding rather 
than really a deep-seated difference of view. 

Mr. LiBONATi. Well, I really do not believe the classification is 
necessary. I mean, to classify those who work for the agencies as 
representing themselves as individuals. I do not think it means any- 
thing. 

Mr. SEIDMAN. That is correct, as I said, we do not think any lan- 
guage is necessary. 

Mr. LiBONATi. I think the most important contributions are by in- 
dividuals who are specialists in private life, in the universities, and 
so forth, and economists, and so forth, who are authorities in their 
subject, to fit into these determinations and give a highly skiUed 
opinion, basically informed, because of their training. 

Mr. SEIDMAN. That is correct. 
Mr. LiBONAaa. I think they are the most important. They are going 

to advise the changes, if any are going to improve the procedures, 
I mean, and argue for it, and propound their theories to the point 
where they can be practically put into action by the agencies. 

Mr. SEIDMAN. We hope they will be able to be persuasive in present- 
ing it.   But in the final analysis, they will have to be able to persuade. 

Mr. LiBONATi. Comes from new thought, new ideas, and new appli- 
cation of old ideas. 

I do not think that is really a hurdle that could not be ameliorated 
m some way. 

Mr. SEIDMAN. Well, we would propose that the language be deleted 
from the bill because we see no need to state in the oill that people 
will appear in individual capacities. We did not say in our version 
of this Dili either that they would be in individual capacities or not. 

Mr. LiBONATi. You admit that the purposes are needed and could 
supply a much—let us say could supply a program to the agencies 
for some improvement, let us put it that way ? 

Mr. SEIDMAN. We feel an organization of this type can make a very 
significant contribution. 

Mr. LiBONATi. Thank you very much. 
Any questions, gentlemen—the gentleman from Wisconsin? 
Mr. KASTENMEIER. Yes, just one or two questions. 
Is H.K. 7200 today absolutely acceptable to the Bureau of the Bud- 

get? That is to say, if you had your choice today, are there any 
amendments you would make to H.R. 7200 ? 
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Mr. SEIDMAN. There are no substantive amendments. There were 
some otlier amendments to S. 1664 which I did not raise here, I do 
not think they are of major importance. And some may be improve- 
ments. "We provided that all of the chairmen of the various major 
refrulatory agencies would be members of the Conference, ex oflicio. 
1 think that was amended in the Senate bill to permit the Chairman 
to designate someone else rather than requiring that the Chairman 
serve ex officio. 

We certainly have no objection to that. It may well be an improve- 
ment. So, other than that, the ones of substance, as far as we are 
concerned, are the ones I mentioned in my prepared statement. 

Mr. KASTEXMETER. Were S. 1664 and H.E. 7200 identical? 
Mr. SETOMAN. Yes. 
Mr. KASTENiiEiER. Precisely the same? 
Mr. SEIDMAN. Yes. 
Mr. KASTENMEIER. You heard earlier today comments on designa- 

tion of numbers to comprise the Conference, not the Coimcil. There 
is no number set forth in the bill. Representing the Bureau of the 
Budget, would you not like to see such more precisely identified in 
terms of niunbers? 

^A'ould this not in fact—at least in part, as Mr. Libonati suggested— 
be a safeguard, if you had an acceptable number beyond which, say, 
the Conference would not go?   Would not this be desirable? 

Mr. SEIDMAN. I think it might well be, as I said earlier, if there 
were some number—and I am not really able to suggest exactly what it 
should be, a percentage perliaps, on number of outside people, to 
clarify this difficulty on "preponderantly." 

As far as participation by Federal agencies, the difficiilty is this: 
we would want any Federal agency which really had a significant in- 
terest in the work of the Conference to be able to participate. We do 
not want them all; some of them will have rather minor int«rests and 
that is why this language is written the way it is. 

We have already had indication that almost any agency which even 
has a minor concern in matters cx)ming before the Conference would 
want membership, so tliis would be difficult. We have new programs, 
laws change, ana we would not want arbitrarily to exclude them. 

I think the problem is really the number of members from outside 
the Government. 

Mr. KASTENJIEIER. AS you would see it, then, the Director and Coun- 
cil would construe the Conference to be a very fluid thing, and would 
admit new members and perhaps ask for resignation of old members 
of certain agencies, depending on whether at a given time their agency 
or commission had special problems which would dictate their par- 
ticipation in this Conference; is that right ? 

Mr. SEIDMAN. That is correct, Mr. Kastenmeier. If you put a 
numerical limitation on the Conference as a whole and do not discrimi- 
nate between the outside membership and the Federal agencies. Be- 
cause then—for example, we had a new agency created recently, like 
the NASA; it is quite conceivable that their functions might l>e such 
that 3'ou would want to include them in the Conference. 

On the one hand, you would not want to necessarily have to force 
out another agency in order to permit the NASA to become a member. 

Mr. KASTENMEIER. But the Council you have provided for has 2- 
or 3-year terms ? 



ESTABLISHING  ADMINISTRATrV'E   CONFERENCE 99 

Mr. SEIDMAN. That is right. 
Mr. KASTENKEIER. Could you not have this for the Conference so 

that you would have a turnover ? 
Mr. SETDMAN. I think we do have 2-year terms for the membere of 

the Conference appointed from, private life. 
Mr. KASTENMEIBSI. Then you would have a turnover in any event, a 

situation which would allow you not to reappoint a member? 
Mr. SEIDMAN. That is correct. The concept is that the Conference 

as an agency conference ceilainly ought to include representatives of 
those agencies with major concern with the subject matter under con- 
sideration, not just those with minor peripheral concern. 

]Mr. KASTENMEIER. One other question, that relating to cost. I 
would like to learn any ex[>ert advice on how much this would cost. 

lieing a member of the Budget Bureau I would think if there would 
be anybody expert on that, you would be. 

Mr. SEiDMAif. The estimate you heard earlier is one that Mr. Staats, 
our Deputy Director, gave to the Senate committee; we have not pre- 
cisely priced it out, but the estimated cost would be from about a quar- 
ter of a million dollars to half a million dollars. 

Mr. LiBONATi. Well, we will leave the record open for 60, 80, 100, 
and 150, if you submit the schedule table on that. 

With you, please ? 
Mr. SEIDMAN. We will endeavor to develop cost data, if you would 

like, Mr. Chainnan. The estimates will depend on the immber of 
members vou wish. We could do it on varying niunbers; we could do 
ranges of 60,80,90-plus. 

Mr. LiBONATi. We discussed 60,80, and I think 100. 
Mr. KASTENMEIER. YOU mean in the Senate ? 
Mr. LiBONATi. In the Senate. On limitation of members; is that 

right? 
Mr. SEIDMAN. I do not recall precisely. Judge Prettyman might 

remember. 
Mr. LiBONATi. I think Congressman Harris made some comment. 

We will do that.   You work that out, 60, 80,100,120,150. 
Mr. SEIDMAN. We will be glad to. 
(Subsequently the Bureau of the Budget submitted the following:) 

EXECUTIVE OFFICE OF THE PRESIDENT, 
BRREAU OF THE BUDOET., 

Washmattm, B.C., March 17,1964. 
Hon. EDWIN E. WILLIS, 
Chairman, Suhfiommittce No. 3, Committee on the Judiciary, Boute of Repre- 

sentatives, Washington, B.C. 
DEAR MR. WILLIS : I am sorry that an earlier oommitment to testify before 

another congressional committee made It impossible for me to appear person- 
ally at your recent hearing on pending bills to create a permanent Administra- 
tive Conference of the United States. I was glad to learn from Mr. Harold Seid- 
man, who testified for the Bureau of the Budget, that you and the other meml)er8 
of the committee are making a thorough exploration of the important issues In- 
volved in these proposals. 

During Mr. Seidman's testimony the acting chairman. Congressman Libonatl, 
asked the Bureau of the Budget to furnish estimates of the annual cost of a jier- 
uianent Conference of 60, 80, or 100 members. A statement for the record is 
enclosed. 

Considering the experience of the last Conference and the additional cost in- 
volved for the salary of a permanent Chairman, we estimate that expenditures 
would run around .$250,000 per annum. The actual cost would depend, of course, 
on the number and scope of studies undertaken, and these would be shaped 
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largely by the views of the Chairman and the Council. Most of the expenditures 
would be for the Chairman, his staff, and other administrative expenses, sncti 
as printing. These costs would not be significantly affected by the number of Con- 
ference members. Since the Conference members would receive no compensa- 
tion, the estimates for Conferences of different sizes would vary only with re- 
spect to travel and i)er diem costs for nonagency members living out.side the 
Washington area. In the last Conference, which had 88 members, only 26 out 
of 38 nonagency members lived outside the Washington area. Assuming a similar 
I)roportion of nonresident members in a Conference in which nonagency mem- 
bers w^re about 40 percent of the total membership, we estimate that annual 
travel and per diem costs would range from approximately i?S,i300 for a Con- 
ference of 60 members to around $14.(KX> for a Conference of 100 members based 
on an average annual rate of ?500 per member. 

Mr. Fuchs also requested that the Bureau draft language which would carry 
out the suggestion of some committee members that limits be set on the total 
niembersliip of the Conference and the niuiiber of nonagency members. Such a 
draft is enclosed. The draft also suggests language to assure that agency rep- 
resentatives would constitute a majority of the membership of the Council, which 
would  be the executive committee of the Conference. 

I would like to urge the inclusion of language along the lines suggested in the 
enclosed draft if your committee should decide to act favorably on either H.R. 
7200 or S. 1664, as amended by the Senate. 

The Bureau agrees with the Senate criticism that the language of H.R. 7200 
and the original S. 1664 is "vague." However, the Senate amendments together 
with the language of the Senate rejiort would leave the congressional intent uncer- 
tain and malce it possible for an official Federal agency to be dominated by pri- 
vate parties. The Bureau of the Budget has grave doubts about the wisdom of 
enacting any legislation unless that possibility Is removed and the congressional 
Intent is made clear. 

After careful consideration of the number of agency members needed to pro- 
vide adequate agency representation the Bureau of the Budget believes that a 
Conference of 75 members, including no more than 25 niemljers appointed by the 
Chairman, would best achieve the objectives of the Conference and leave some 
flexibility to meet changing circumstances. Since the Chairman and 4 Council 
members appointed by the President could be from outside the agencies, the total 
number of nonagency members would be no more than 30, or 40 percent, as sug- 
gested In the Senate report. 

If the Bureau of the Budget can provide any further assistance to the com- 
mittee In its consideration of these bills, I hope you will call upon us. 

Sincerely, 
ELMEB B. STAATS, Deputy Director. 

ESTIMATED ANNUAL COST OF A PERMANENT ADMINISTRATIVE CONFERENCE OF THE 
UNITED STATES COMPOSED OP 60, 80, OR 100 MEMBERS 

Most of the expenditures for an Administrative Conference of the United 
States would be for the salaries of the Chairman and his staff and for other ad- 
ministrative expenses, such as printing. These costs would not be significantly 
affected by the number of Conference members. Therefore the cost of Conferences 
of different sizes would vary only with respect to the travel and per diem costs 
for members who live outside the Washington metropolitan area. 

The following cost estimates are based on the experience of the last Conference 
and the provision for a full-time Chairman in the pending bills: 
1. Estimated annual cost of the Conference $250,000 
2. Estimated travel and per diem costs for nonresident members: i 

(a) Conference of 60 members. Including 17 nonresident members 8, .JOO 
(6) Conference of 80 members, including 22 nonre.«ldent members 11,000 
(c)  Conference   of   100   members,   including   28   nonresident 

members  14,000 

' Assumes that 40 percent of the members would be from ontfdde the agencies, of whom 
70 percent would live outside the Washington metropolitan area. Estimated annual cost 
per nonresident member Is $500. 

'^D     2.6.0. 
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(Draft, Mar. 12. 1964J 

'JiATT LANGUAGE TO LIUIT THE SIZE OF THE ADMINISTBATITE CONFEBENCE AND 
THE NUMBER OP MEMBEBS OF THE CONFEBENCB AND THE COUNCIL WHO MAY BE 
APPOINTED FROM PRIVATE LIFE 

The following amendments to S. 1664, as amended by the Senate, would limit 
he membership of the Administrative Conference to not more than 75 members. 
The Chairman and 10 other members of the Council would be appointed by the 
'resident, and not more than 25 members (or one-third of the total member- 
hip, whichever is the lesser) would be appointed by the Chairman with the 
ipproval of the Council. At least six of the Council members appointed by the 
'resident would be o£Scials or personnel of Federal regulatory agencies or 
xecutive departments. 
Section 4(a) : Delete the period at the end of this section and add the follow- 

Dg: ", which shall consist of not more than fifteen members appointed as set 
orth in subsection (b) of this section." 
Section 4(b) (6) : Delete all of item (6) and substitute the following: "(6) 

10 more than twenty-flve other members appointed by the Chairman, with the 
pproval of the Council, for terms of two years: Provided, That the number of 
aembers appointed by the Chairman shaU at no time exceed one-third of the 
otal number of members. Such members shall be selected in a manner which 
rill provide broad representation of the viewpoints of private citizens and 
itilize diverse experience, and shall be members of the practicing bar, scholars 
a the fleld of administrative law or government, or others 8i)ecially informed by 
nowledge and exi)erience with respect to Federal administrative procedure." 
Section 6(b) : Delete the first sentence of this section and substitute the 

)Uowing: 
"(b) The Conference shall include a Council composed of the Chairman of 

tie Conference, who shall be the Chairman of the Council, and ten other mem- 
ers appointed by the President, of whom at least six shall be officials or per- 
onnel of Federal regulatory agencies or executive departments. Members other 
lian the Chairman shall be appointed for three-year terms, except that the 
k)UDcil members initially appointed shall seire for one, two, or three years, as 
esigrnated by the President: Provided, That (1) the service of any member 
hall terminate whenever a change in his employment status would make him 
leligible for Council membership under the conditions of his original appoint- 
lent, and (2) except as provided In item (1), above, any member whose term 
aa expired may continue to serve until a successor is appointed." 
Under the language, as drafted above, no more than 30 members or 40 percent 

E the total membership of 75 persons could be appointed from outside the 
irtlclpatlng agencies, including the Chairman and four other Council mem- 
ers appointed by the President Within a range of 60 to 100 total members 
le size of the Conference may be changed without significantly altering its 
)mposition merely by substituting the desired total membership in section 4(a) 
tid entering one-third of that total in section 4(b)(6) as the number to be 
pjjolnted by the Chairman. For example, if the total membership is 60 and 
le Chairman appoints 20, no more than 25 members or 41.5 percent could be 
•om outside the participating agencies. If the total membership Is 1(X) and 
le Chairman appoints 33, not more than 38 members, 38 percent, could be from 
itaide the agencies. 

Mr. LiBONATi. On projected cost. 
Mr. KASTENMEIER. Thank you, Mr. Chairman. 
Mr. LiBONATi. Any further questions? 
We will leave the record open for any filing of any matters that 

ou may feel are important after hearing the discussion back and 
>rth of any of the witnesses or pei-sons present, subject to the Chair's 
f termination, when he closes the record. 
But we will say for about 3 days anyway, the record will remain 

pen at the behest of the chairman, Mr. Willis. 
I declare the hearing adjourned. 
(Whereupon, at 4 p.m. the hearing in the above-entitled matter was 

ijoumed.) 

o 
















